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CHECK PAYABLE TO CORPORATION DEPOSITED IN 
OFFICER’S INDIVIDUAL ACCOUNT. 


There is nothing unusual about the facts involved in Wagner 
Trading Company v. Bank, published among the legal decisions in 
this issue. The case arose out of an ordinary banking transaction 
frequently met with, and yet it brought to the bank a loss of more 
than $14,000. 

Reduced to its simplest terms, the case was just this. The 
president of a corporation received a number of checks payable to 
the order of the corporation. As president he indorsed the checks 
and deposited them in his individual bank account. Then he with- 
drew the proceeds and used them for his own purposes. He had 
authority to indorse generally checks payable to the corporation, 
but he had no authority to use the money which they represented 
The money belonged to the corporation, not to him. It was held 
that the bank allowed him to deposit the checks in his individual 
account at its peril. It assumed the risk that the president would 
account to the corporation for the money. This he did not do and 
the bank was required to make good the amount to the corporation. 

How often does an officer of a corporation present for deposit 
in his individual account a check payable to the order of the cor- 
poration? That question we cannot answer, nor can we say how 
often a bank permits such a deposit to be made. But we do know 
that this same situation is frequently presented in court and that 
the bank is held liable in every instance. 

In the present case it appeared that Christopher J. Wagner 
was the president of the Wagner Trading Company. He owned 
180 of the total 400 shares of the company’s capital stock. He had 
a personal checking account in the defendant bank. The account 
of the corporation was carried in another bank. The corporation 
was engaged in the exporting business and, in the conduct of its 
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business, would draw drafts upon the consignees of merchandise 
shipped by it. These drafts were sent to the Bank of New York for 
collection. In a number of instances the proceeds of these drafts, 
or advances against them, were paid by cashier’s checks of the 
Bank of New York to the order of the Wagner Trading Company. 
Wagner indorsed 14 of the checks, aggregating $14,117.29, in this 
manner “Wagner Trading Company, C. J. Wagner, President.” The 
name of the corporation was put on the checks by means of a rubber 
stamp. The signature, “C. J. Wagner,” was in Wagner’s hand- 
writing. 

After thus indorsing the checks Wagner deposited them in his 
individual account in the defendant bank. The bank later paid 
out the proceeds on the personal checks of Wagner. It was con- 
ceded that no part of this money was received by the corporation 
except the sum of $85.37. Wagner had authority to indorse in this 
manner all checks payable to the corporation. But, after indorsing 
the checks, he had no authority to do anything with them except 
to deposit them in the corporation’s bank account. His authority 
did not go to the extent of spending the proceeds on himself. 

This is what the court said in holding the bank liable: “The 
plaintiff (corporation) had no relations with and owed no special 
duty to the defendant. It was not a depositor of the defendant. 
When the defendant accepted the deposit of Wagner and became 
his banking agent, the defendant was in complete control of its 
relations with Wagner. It could, to safely protect itself in its 
dealings with Wagner, inquire as to his relations with the plain- 
tiff, the authority he possessed, and could insist upon an examina- 
tion of the plaintiff’s by-laws and minutes, if it thought that neces- 
sary to protect itself. When it accepted the checks payable to the 
plaintiff and indorsed by Wagner as president of the plaintiff for 
deposit to the account of Wagner himself, it did so at its peril to 
ascertain whether Wagner had authority to indorse them and by his 
indorsement transfer the money to be paid thereon to his personal 
account.” 


This case and others like it, previously decided, show that it 
is not good practice to allow a corporate official to deposit in his 
individual account a check payable to the order of the corporation. 
There is just one proper place for a check payable to the order of a 
corporation and that place is in the corporation’s bank account. 

A banker may wonder what he is going to tell a depositor, 
who offers such a check for deposit in his own account. Tell him 
the bank is not permitted to accept such deposits. Tell him it is 
against the rules of the bank. Tell him anything, but don’t become 
an insurer of his honesty by allowing him to deposit the check. 
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TIME FOR PRESENTING CLAIM UNDER FIDELITY BOND. 


The time for presenting a claim under a fidelity bond issued 
by a surety company is usually prescribed in the bond. Neverthe- 
less disputes sometimes arise as to the meaning of the provision 
in the bond, which declares the time limit for presenting claims. 

Such a question arose in the case of First National Bank of 
Islip v. National Surety Company, recently decided by the New 
York Court of Appeals and published among the legal decisions 
in this issue. 

The defendant surety company issued a fidelity bond, insuring 
the plaintiff bank against loss through the dishonesty of a certain 
employee, during a period of two years. 

In the bond was a provision which read: “Any claim against 
the surety hereunder must be duly presented to the surety within 
six (6) months after the date of the termination of the surety’s 
liability hereunder for any reason.” 

It was also provided in the bond: “The liability of the suretv 
hereunder shall immediately terminate as to subsequent acts of the 
employee, (a) upon discovery by the employer of any default here- 
under by the employee; (b) the employee leaving the services of 
the employer; (c) thirty (30) days after receipt by the employer 
of written notice by the surety of its desire to terminate same.” 

The bond was not terminated under this provision but ran its 
full course of two years. And during that period the employee 
committed various acts of embezzlement. His defalcations, how- 
ever, were not discovered for more than twenty-two months after 
the expiration of the two year period covered by the bond. The 
bank later presented its claim to the surety company and the 
latter rejected it on the ground that it had not been presented in 
time. 

In order that the situation may be made clear we will set 
forth chronologically the essential facts, as follows: 

February 5, 1912; two year period covered by the bond began. 

May 28, 1912; defalcations of employee began. 

December 23, 1913; defalcations of employee ended. 

February 5, 1914; two year period covered by bond ended. 

December 28, 1915; defalcations of employee discovered by 
bank. 

January 6, 1916; bank notified surety of its discovery. 


May 10, 1916; bank’s claim formally presented to surety. 

The surety company contended that the words “the date of 
the termination of the surety’s liability,” used in the clause quoted 
above, referred to the expiration of the two year period covered by 
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the bond and that the bank’s claim should have been presented 
within six months after February 5, 1914. 

The bank’s contention was that these words referred to the 
date of the termination of the period within which an action 
on the bond would have to be commenced, as prescribed in the 
statute of limitations. Inasmuch as the bond was under seal and, 
under the statute of limitations an action on an instrument un- 
der seal may be commenced at any time within twenty years, 
the bank, according to its reasoning, would have twenty years and 
six months after February 5, 1914, for presenting its claim. 

The court held that the argument advanced in behalf of the 
surety company was correct and that the bank had failed to pre- 
sent its claim within the time required by the terms of its con- 
tract. The bank was, therefore, not entitled to recover from the 
surety company the amount of the loss which it sustained. 

Quoting from another decision, the court says: “The effect of 
such a provision in a bond is helpful rather than hurtful. Knowing 
that no recovery can be had for losses not discovered within the 
time fixed by the bond, the bond itself is an incentive to the 
officers of the bank to do their duty by making frequent and 
careful examinations of the accounts of its employees.” 


BANK’S RIGHT TO SET OFF DEPOSIT AGAINST NOTE. 


Where a bank holds a promissory note, signed as maker by a 
person who has a deposit account in the bank, the bank may, at the 
maturity of the note set off the deposit against the note, but the 
bank is under no obligation to do this under penalty of having the 
note regarded as paid in favor of the maker. 

The Supreme Court of Washington so holds in the case of 
Bank of California v. Starrett, 188 Pac. Rep. 410, where the court 
says: 

“The appellant argues further that where a banker holding a 
promissory note due on demand receives on deposit from a maker 
of the note funds sufficient to satisfy it, it is obligated to apply the 
funds in satisfaction of the note. There are cases which maintain 
this principle as to one secondarily liable on the note; but it is not 
the rule as to a maker of the note, or as to one otherwise primarily 
liable thereon. A bank is entitled undoubtedly to set off against 
a deposit account the amount of a due note held by it against the 
depositor; but it is not obligated so to do under the penalty of hav- 
ing the note considered as paid.” 
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LIABILITY OF DRAWEE BANK TO DRAWER WHERE 
CHECK PAID ON FORGED PAYEE’S INDORSEMENT. 


Interesting questions touching upon the liability of a drawee 
bank to its depositor, where it pays checks drawn by the latter 
upon forgeries of the payees’ indorsements, the forgeries having 
been made by the agent of the depositor, are presented in the case 
of Prudential Life Insurance Co. of America v. National Bank of 
Commerce. 


The decision is one by the Court of Appeals of New York 
and is published among the legal decisions in this issue. 

The insurance company, which figured as plaintiff in this 
litigation, kept an account in the defendant bank. At Portland, 
Me., it had a manager by the name of Eaton, whose territory 
covered the states of Maine and New Hampshire. To Eaton the 
company would send checks payable to its policy holders in his 
territory. 


On March 18, 1912, it sent to Eaton a check on the defendant 
bank for $1,983.26, payable to Rena C. Phipps, in payment of a 
claim under one of the company’s policies. And on March 24 
it sent another check on the same bank to Eaton, payable to Ella 
M. Wade, for $1633.70, also in settlement of a policy claim. In- 
stead of delivering these checks to the payees, as he should have 
done, Eaton forged their indorsements, indorsed the checks with 
his personal signature and deposited them in his own bank account 
in a bank in Portland. The checks were collected and Eaton ap- 
propriated the proceeds. 

The defendant bank charged these two checks against the insur- 
ance company’s account and the company brought suit against the bank 
for the amount of the checks. 

The trial court directed the jury to find a verdict in favor of 
the insurance company and this was affirmed by the Appellate 
Division. From that affirmance an appeal was taken to the Court 
of Appeals by the bank. 


One of the arguments of the bank was that the personal in- 
dorsements of Eaton guaranteed the genuineness of the payees’ in- 
dorsements and that, inasmuch as Eaton was the agent of the 
insurance company, the guaranty was binding on the company. 

The court held that this position was not tenable, saying: “We 
are of the opinion that Eaton, in forging the names of the payees 
on the checks and his indorsement of the checks following such 
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forged indorsements, was acting independently of his agency, and 
wholly in violation of the same, and that the plaintiff is not responsi- 
ble therefor. The guaranty of the genuineness of the indorsement 
of the payees by reason of Eaton’s subsequent indorsement of such 
checks was the personal guaranty of Eaton and not that of the 
plaintiff.” 

But there was another element which entered into the case. 
It seems that the two checks already mentioned were the last 
of a series of forgeries and misappropriations committed by the 
same agent. Other policy holders and claimants against the com- 
pany had written to the company complaining that money due 
them from the company had not been received. In these instances 
checks, which the company had forwarded to Eaton in settlement 
of the claims, had been used by Eaton in the same manner in 
which he made use of the two checks involved in the present case. 
The company had written to Eaton and had accepted from him 
explanations, which, from facts in its possession, it should have 
known were untruthful. In short the company had in its possession 
knowledge of facts, which the defendant bank claimed made it 
negligent on the part of the company to continue sending checks 
to Eaton. The narrative of Eaton’s misdeeds and the company’s 
knowledge thereof is set forth in the court’s opinion. 

* On this score the Court of Appeals agreed with the bank. 
It held that there was sufficient evidence of negligence on the part 
of the insurance company to have justified the submission of the 
question to the jury. It, therefore, reversed the judgment against 
the bank and ordered a new trial. 

“We think in this case,” said the court, “that it was at least 
a question of fact upon the evidence before the court, a brief state- 
ment of which we have given, whether the plaintiff was negligent 
in failing to examine the indorsements on the checks which had 
been returned to it by the defendant and other banks with the 
genuine signatures of the payees in its possession prior to the pay- 
ment of the Phipps and Wade checks, and whether such negligence 
and the consequent failure of the plaintiff to notify the defendant 
of the information that it would have obtained by such examination 
contributed the payment of said checks by the defendant bank. 

“It is permitted to a bank to escape liability for the repayment 
of amounts paid out on forged checks by establishing that the 
depositor has been guilty of negligence which contributed to such 
payment and that it has been free from any negligence.” 





THE BANKING LAW JOURNAL 283 


VALIDITY OF BONDS ISSUED TO PROVIDE FUNDS FOR 
ERECTING WAR MEMORIAL. 


The Supreme Court of Tennessee has been called upon to 
decide whether bonds issued by the State of Tennessee, the City 
of Nashville and the County of Davidson, pursuant to acts of 
legislature, for the purpose of erecting a war memorial, are con- 
stitutional. The Court, in the case of Hill v. Roberts, 217 S. W. 
Rep., holds that the bonds are constitutional. 

The statutes, passed by the legislature, provided for the “es- 
tablishment of a park in the city of Nashville, Tennessee, and for 
the erection of a memorial hall to commemorate the heroic services 
of the soldiers and sailors of the state of Tennessee who fought 
or died in the recent war in which the United States was engaged 
against Germany and her allies.” It also provided for the erection 
of a Capitol Annex and for the construction of an avenue, to be 
known as Victory Boulevard, as part of the memorial plan. 

Davidson County was authorized, upon an affirmative vote of 
the qualified voters, to issue bonds in the amount of $400,000 for 
the purpose of carrying out the project and the City of Nashville 
was authorized, upon like confirmation, to put out a $600,000 issue 
of bonds. Both the county and city held elections which resulted 
favorably to the bonds. 

In holding that the purpose was a proper one for the issuance 
of bonds, the court said: 

“We think there can be no doubt that the construction of this 
great and inspiring memorial to our soldiers and sailors of the 
late war with Germany is a laudable purpose and a public purpose 
to which the state, county and city may lend their aid. Such a 
memorial will be educational, will tend to stimulate patriotism, and 
the park feature will provide a space for fresh air and recreation 
for the people of Tennessee visiting in Nashville, as well as the 
people of Nashville. Similar projects have been held to be for a 
public purpose in New York, Massachusetts, and California, and 
we think there can be no question about the matter.” 


WOE: 


AGREEMENT TO PAY PURCHASE PRICE IN LIBERTY 
BONDS. 


In a North Carolina decision, Nelson v. Rhem, 102 S. E. Rep. 
395, the court was called upon to interpret a contract for the sale 
ef a house and lot, which provided that one-half of the purchase 
price should be paid in cash and one-half in Liberty Bonds. The 
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question was whether the bonds should be taken at their par value 
or at their market value. 

The price of the house and lot was $42,500. The purchaser 
tendered one-half cash and Liberty Bonds of the par value of 
$21,250, which was over $500 less than their market value. The 
parties agreed that the deed should be delivered upon the payment 
of the amount tendered, leaving it to the court to decide if the 
amount should be the par value or the market value of the bonds, 
and, if the court was of the opinion that the market value was to 
prevail, it should render judgment for the seller for $500 and costs, 
and the purchaser would pay the actual difference, with interest, 
amounting to more than the judgment. The judge to whom the 
case was submitted held that the contract to pay one-half in cash 
and one-half in Liberty Bonds meant Liberty Bonds of the face value 
of one-half of the purchase price, and rendered judgment against 
the seller, who appealed. The Supreme Court of North Carolina 
affirmed the judgment. Judge Allen in discussing the question 
said: 

“The contract of the defendant is to pay $42,500, ‘payable one- 
half in cash and one-half in Liberty Bonds,’ and, if we were to 
adopt the construction of the plaintiff, we would strike out of the 
agreement of the parties the terms to pay $42,500, as this would be 
the effect if ‘one-half in Liberty Bonds’ means the market value of 
the bonds. The phrase ‘one-half’ in Liberty Bonds’ means nothing, 
if not bonds on their face promising to pay $21,250, one-half the 
purchase money, and we have no right to change the contract, 
in the absence of allegation or proof of fraud or mistake, nor can we 
assume that the parties have inserted meaningless terms in their 
agreement.” Several very interesting cases were quoted in support 
of the holding. 


PURCHASER OF STOLEN LIBERTY BONDS LIABLE TO 
REAL OWNER. 


Liberty Bonds are negotiable instruments, payable to bearer, 
and are subject to the provisions of the Negotiable Instruments 
Law. One of the provisions of that statute declares that one who 
takes a negotiable instrument with “knowledge of such facts that 
his action in taking the instrument amounted to bad faith” is not a 
holder in due course and does not acquire a valid title. 

The purchaser in such circumstances is liable to the real owner 
of the bonds for their value. 


Among the legal decisions in this issue is one by the Municipal 
Court of the City of New York, Morris v. Muir, wherein stock- 
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brokers, who purchased Liberty Bonds from a thief, under such 
circumstances as to create a grave suspicion as to his right to dis- 
pose of the bonds, were held liable to the owner. 

The bonds were stolen from the plaintiff by her fifteen-year-old 
son. He was undersized for his age and at the time was suffering 
from tuberculosis and, as the court says, “bore upon his face the 
stamp of a degenerate.” He took them to the office of the de- 
fendant stockbrokers and there offered them for sale. A young 
girl, employed by the defendants as a clerk, represented the de- 
fendants in the transaction. She handed him a card to fill out 
giving his name, address, occupation and citizenship. He failed 
tc fill out the blank space provided for his occupation. The clerk, 
after making inquiry of him, wrote in that he was engaged in the 
newspaper business for himself. The money was then paid to the 
boy andthe defendants received the bonds. The only precaution 
taken by the defendants was to compare the bonds with a list of 
the numbers of bonds reported as having been stolen. 

It was held, as stated, that the defendants did not acquire a valid 
title to the bonds and that they were liable to the owner for 
the amount of the loss sustained by her. 

In so deciding the court said: “It is common knowledge that 
many people of small means have acquired Liberty Bonds. They 
have no facilities for properly safeguarding these securities and of 
necessity have to keep them in their homes, where there is always 
danger of the bonds falling into the wrong hands. The manner in 
which the defendants conducted their Liberty Loan department pro- 
vided an easy way for thieves to dispose of their plunder. It is 
a case of ‘no questions asked.’ I do not for a moment wish to 
charge the defendants with the intention of extending an invitation 
to bond thefts. They are men of good reputation. I believe it is only 
necessary to call their attention to the lack of precautionary meas- 
ures and that the proper remedy will be applied.” 

And further: “It is difficult to understand, after seeing this 
poor, wretched individual, how anybody with any degree of intel- 
ligence or possessed of ordinary caution would have believed that 
he was the owner of securities and conducting a newspaper business 
on his own account. * * * 

“Tested by the law applicable hereto I hold that the defend- 
ants acquired the bonds in bad faith. Though they had no actual 
knowledge of the theft, the appearance of this immature, diseased 
and degenerate boy, claiming to be the owner of the bonds and in 
business for himself, was sufficient to deny his right to the 
bonds to the mind of any person with ordinary discrimination, or 
at least to thrust the duty upon the defendants to make further 
inquiries.” 
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FEDERAL STATUTE AGAINST BURGLARIZING FEDERAL 
RESERVE AND MEMBER BANKS. 


On May 3rd, there was reported out of the Judiciary Committee 
to the United States Senate a bill, in which every bank, particularly 
those banks which are members of the Federal Reserve System, 
should be interested to the extent of doing all in their power to 
bring about its passage. 

We have reference to Senator Gore’s bill prescribing severe 
penalties for robbing or attempting to rob a Federal Reserve Bank, 
member bank, national bank or a messenger or employee of any 
such bank. 

The bill reads as follows: 


“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That any person 
who assaults any officer or employee of any Federal reserve bank 
or member bank, as defined in the Federal reserve act approved 
December 23, 1913, or of any national banking association, within 
the building occupied by any such bank, or national banking associa- 
tion, with intent to rob, steal, or purloin any money, securities, or 
other personal property in the custody or possession of such bank, 
or national banking association or assaults without the building 
occupied by any such bank or national banking association, with 
such criminal intent, any messenger, runner, agent, or other em- 
ployee of such bank or national banking association engaged in 
transporting any money, securities, or other personal property en- 
trusted to his custody and possession by such bank or national 
banking association, or forcibly breaks into or attempts to break 
into any such bank or building occupied by any national banking 
association with intent to commit therein any larceny or other 
depredation, or robs or attempts to rob any such bank or any 
national banking association, shall be guilty of a felony, and upon 
conviction for a first offense under this section shall be punished 
by a fine of not less than $2,000 or imprisonment for not less than 
two years nor more than ten years, or by both such fine and 
imprisonment; and any person who, in effecting or attempting to 
effect such robbery or forcible entry, wounds or injures any officer 
or employee of such bank or national banking association, or who 
puts the life of any such person in jeopardy by the use of a dan- 
gerous weapon, or is convicted of a subsequent offense under this 
section, shall be punished by imprisonment for not exceeding twen- 
ty-five years.” 

In a letter, written by W. P. G. Harding, Governor of the 
Federal Reserve Board, to Senator Nelson, Chairman of the Judi- 
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ciary Committee, urging the adoption of this statute, he refers to 
the frequency of bank burglaries and robberies and states that the 
situation had caused the directors of the Federal Reserve Bank of 
Kansas City to seek authority to offer a reward of $1,000 for the 
arrest and conviction of any person or person found guilty of these 
crimes against any bank or trust company in their district. This 
action was abandoned because counsel to the Federal Reserve 
Board rendered an opinion to the effect that there is no authority 
in law, justifying the payment of such a reward. 

Attorney General Palmer, in a letter to Senator Nelson, con- 
cerning the proposed law, writes: 

“In my opinion legislation in effect as that provided by the bill 
introduced by Senator Gore is both desirable and necessary, in 
order to permit this Government to protect Federal reserve banks 
and national banking associations created by it. Only recently the 
chief postal inspector of the Post Office Department transmitted 
to this department a comprehensive report showing that in the 
State of Ohio there is what seems to be a well-organized gang of 
bank robbers who have robbed a large number of banks in that 
State, including national banks, and that in many instances the 
fruits of said robberies were found to be large amounts of Govern- 
ment bonds and war savings stamps, the property of individual 
subscribers who had deposited their bonds and war savings stamps 
in said banks for safe-keeping. Because of what appears to be in- 
difference on the part of State officials, this evil seems to be in- 
creasing, and if legislation such as that proposed by Senator Gore 
were now enacted into law the Federal Government would be in a 
position, on its own initiative, to take effective means to remedy 
such a serious condition.” 


NEW YORK STATE INCOME TAX LAW AMENDED 


The State income tax law has been amended so as to give non 
residents the same personal exemptions as are allowed to residents, 
thus removing the defect criticized by the United States Supreme 
Court. Nonresidents are now subject to tax on their income from 
within the State of New York for 1919, and must file returns of such 
income on or before June 30, 1920. 

The following is a copy of the amendment: 

“Section 35l-a. Reimposition of tax against nonresidents. The 
tax provided for in section three hundred and fifty-one of this chap- 
ter, upon and with respect to income derived from all property 
owned and from every business, trade, profession or occupation 
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carried on in this state by natural persons not residents of the state, 
is hereby reimposed with respect to the taxable income for the 
calendar year nineteen hundred and nineteen and for any taxable. 
year ending during the year nineteen hundred and nineteen, 
and for each year thereafter. Such tax shall be levied, collected 
and paid for the year nineteen hundred and nineteen, and returns 
with respect thereto shall be filed on or before June thirtieth, nine- 
teen hundred and twenty, unless the time shall be extended as 
provided in this article. 

“Sec. 351-b. Tax a debt. Every tax imposed by this article, 
and all increases, interest and penalties thereon, in addition to being 
a tax against property, business, trade, profession or occupation, as 
in this article provided, shall also become, from the time it is due 
and payable, a personal debt, from the person or persons liable to 
pay the same, to the State of New York. 

“Sec. 362. Exemptions. The following exemptions shall be 
allowed to any taxpayer: 

“1. In the case of a single person, a personal exemption of one 
thousand dollars, or in the case of the head of a family or a married 
person living with husband or wife, a personal exemption of two 
thousand dollars. 

“A husband and wife living together shall receive but one per- 
sonal exemption of two thousand dollars against their aggregate net 
income ; and in case they make separate returns, the personal exemp- 
tion of two thousand dollars shall be equally divided between them. 

2. Two hundred dollars for each person (other than husband 
or wife) dependent upon and receiving his chief support from the 
taxpayer, if such dependent person is under eighteen years of age 
or is incapable of self-support because mentally or physically de- 
fective.” i 


THE FEDERAL RESERVE PAR CLEARING SYSTEM 





The litigation between the country banks of Georgia and the Federal 
Reserve Bank of Atlanta, bringing up the question of the duty and right 
of the Federal Reserve Banks to require non-member banks to remit at 
par for checks drawn on them and collected through the Federal Reserve 
Banks, has finished the first stage of its journey from the United States 
District Court in Georgia to the Supreme Court in Washington. 

The District Court has held that, under the existing law, the Federal 
Reserve Banks have the right to call upon non-member banks to remit at 
par and to present checks on such banks over their counters if they in- 
sist on deducting exchange. 

An appeal has been taken from this decision to the United States 
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Circuit Court of Appeals and a supersedeas has been granted, which will 
in the meantime keep in effect the original injunction obtained by the 
country banks. 

This injunction restrains the Federal Reserve Bank of Atlanta “from 
collecting or attempting to collect any check against petitioners or against 
any other bank in like condition who may become a party hereto except 
in the usual and ordinary channel of collecting checks through corres- 
pondent banks or clearing houses, said channels being well established 
and well understood by defendants and all others familiar with the bank- 
ing business.” 

A convention of the National and State Bankers Protective Associa- 
tion, which organization has undertaken the work of saving from extinc- 
tion the ancient banking custom of exchange charges, held a convention 
in Washington on the four days beginning May 3. 

At this convention the stand was taken by the delegates, who repre- 
sented banks in twenty-four states, that there is nothing in the Federal 
Reserve Act, which requires the Federal Reserve Banks to receive for 
collection checks drawn on non-member institutions. They contended 
that the statute leaves the collection of checks on non-member banks en- 
tirely within the discretion of the Federal Reserve System. 

The Federal Reserve Board, on the other hand, as stated in a let- 
ter written by Governor W. P. G. Harding to Senator Platt, Chairman 
of the Committee on Banking and Currency, “believes that it is charged 
with the duty and responsibility of inaugurating a complete check clear- 
ing system throughout the United States,” and “that the Federal Reserve 
Banks in compliance with the evident purpose of the law and in fairness 
to all their member banks must exercise their power to receive for col- 
lection from those member banks checks upon whomsoever drawn which 
are payable upon presentation.” 

One point in the controversy is certain and that is that the Federal 
Reserve Banks, under section 13 of the Federal Reserve Act, are not 
permitted to pay exchange on checks collected by them. This is sup- 
ported by an opinion rendered by the Attorney General. 

The language of the statute, however, does not make entirely clear 
whether the receipt of checks on non-member banks for collction is ob- 
ligatory upon the Federal Reserve Banks, or merely discretionary. 

And so Governor Harding, in his letter to Senator Platt, suggested 
the importance of having a bill reported, which would either authorize 
all banks, member and non-member alike, to charge exchange on checks 
drawn on them and collected through the Federal Reserve Banks, or 
give the Federal Reserve Banks the authority to collect checks on all 
banks at par. 

Governor Harding’s letter, on this point, reads as follows: 


“The Board would respectfully represent to your Committee that it is 
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important, if possible, to have the attitude of Congress toward the Federal 
Reserve par collection system made clear beyond any possible doubt, and 
it therefore requests that your Committee give all interested parties a 
hearing, both those who are opposed to the present system and those who 
favor its continuation and completion, and that after a hearing your Com- 
mittee adopt one of two definite courses: (1) that it report a bill author- 
‘izing both member and non-member banks to make charges against the 
Federal Reserve Bank as well as against each other for remitting for 

‘ checks, not to exceed ten cents per one hundred dollars, with the provis- 
ion that Federal Reserve Banks be authorized to charge to sending banks 
any exchange charges paid in collecting checks for them, or (2) that it 
report a bill clearly and definitely establishing the universality of the par 
remittance system: by imposing such conditions or penalties as will insure 
compliance with the law by all banks of deposit, non-member State banks 
and private bankers as well as member banks. 

“The Federal Reserve Board suggests the second alternative only 
for the reason that it has been contended that the present enactment leaves 
open some doubt as to the duty of the Federal Reserve Banks to receive 
checks drawn on non-member banks which are not willing to remit at 
par, and because it is convinced that a large number of non-member banks 
will never be reconciled to par remittance as long as Section 13 of the 
Act remains in its present form. In many districts the methods which 


the Federal Reserve Banks have been obliged to adopt in order to make 
collections of checks drawn upon non-assenting non-member banks have 
subjected the Federal Reserve Banks and the Federal Reserve System to 
constant criticism and opposition, and the Board believes that the public 
interest would be served by an even more definitive enactment by Con- 
gress than that now in force.” 


The Federal Reserve Board entertains a sincere conviction that the 
par clearance of checks, if universally adopted, will be a genuine benefit to 
the business interests of the country. It also believes that conditions 
which originally justified the exchange charge have altered. 

The banks opposed to par clearance feel that exchange is a proper 
and legitimate source of revenue, of which they should not be deprived. 
In the report of the proceedings of the convention at Washington, it is 
stated : 

“The bankers argue that there is, in actuality, no such thing as par 
clearance. They say that the transmission of funds from city to city 
to cover foreign checks, constitutes a service into which enter many 
factors of expense, all of which have hitherto been covered by the ex- 
change charge. These factors cover the actual transmission of the funds 
or their equivalent, the time and clerical work required to accomplish this, 
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postage and insurance on the remittances in transit, and the interest on 
the use of the money by the depositor pending the collection of the check. 
The bankers say that the abolition of the exchange charge does not really 
remove these costs of service, inasmuch as they must still be involved and 
must be met by someone. They therefore argue that the phrase ‘par 
clearance’ is in reality a misnomer and that the ruling is in effect nothing 
but a shifting of the payment of these costs from one class of business 
to another. They say that it is a transfer of the cost of transmitting 
money from the shoulders of the bigger business houses of the country 
to the small man in the country district and to the small country banks. 
They further contend that it will result in the small man, who sends his 
check to the big city business house in payment of his purchases, pay- 
ing the cost twice, inasmuch as the efficient business house has already 
collected the amount in its general overhead charge for doing business.” 

In a letter, written by Governor Harding on April 1, he includes the 
following interesting remarks on the development of the practice of 
charging exchange: 

“Exchange charges are based primarily upon the cost of making 
transfers of funds from one section or from one country to another. In 
our dealings with foreign countries exchange is in our favor or against us 
according to the balance of trade and the flow of credits and under normal 
conditions the rate of exchange is governed by and approximates the cost 
of transporting gold. This cost includes carriers’ charges, insurance, in- 
terest for time in transit, and loss by abrasion. So, in our domestic ex- 
changes, the charge was based originally upon the cost of transferring 
funds from one point to another. Sixty years ago when our transporta- 
tion facilities had not been fully developed and express rates were high 
the average cost of our domestic exchanges was about 114% or $15 per 
$1,000. As our transportation facilities improved, as the country became 
more thickly settled and the flow of goods between the various sections 
became larger and more constant, the result was that balances could be 
settled through the medium of bank drafts without involving the ship- 
ment of currency in such large amounts, and exchange costs declined so 
that thirty years ago the maximum charge was generally about $2.50 per 
thousand dollars. During the past twenty-five years the actual costs of 
making domestic exchange have been decreasing steadily and the conse- 
quence has been that there has been a fall in the average charge made 
by banks, so that during the past ten years $1 per thousand dollars has 
been the maximum charge in many sections of the country, although in 
some of the less thickly populated and more remote sections higher rates 
have obtained. 

“Since the establishment of the Federal Reserve Banks the cost of 


n 
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transferring balances from one section of the country to another has been 
almost entirely eliminated. Each Federal Reserve Bank carries a por- 
tion of its gold reserve in a gold settlement fund which is kept in the 
Treasury at Washington, and there is a daily telegraphic clearing con- 
ducted by the Federal Reserve Board for all twelve banks and for their 
branches. The amount of gold in the fund is practically a stable quan- 
tity, but its ownership varies from day to day according to the debits 
and credits to the different banks. Transfers are made by the Federal 
Reserve Banks for member banks, and also for non-member banks 
through the medium of member banks, by telepraph without any charge 
whatever to the member bank or its client, all costs being borne by the 
Federal Reserve Banks. Thus, a bank in Wisconsin or California, Maine 
or Texas, can secure an instantaneous transfer to any one of the twelve 
Federal Reserve cities or to the twenty cities where there are branch 
Federal Reserve Banks without any expense whatsoever, and the sum to- 
tal of these transfers is settled daily through the gold settlement fund 
above referred to. The Federal Reserve Banks pay all costs of trans- 
porting currency to or from their member banks as well as transporta- 
tion charges on currency sent them by non-member banks in payment of 
checks. 

“The total volume of transactions through the gold settlement fund 
in the year 1919 was approximately $74,000,000,000, and the total cost, 
including the expense of the leased wires, was about $250,000. This 
cost was borne by the Federal Reserve Banks and does not represent any 
expense whatever to the member banks or their customers. Thus it will 
be seen that the basic cost of making domestic exchange in the year 1919 
was three-tenths of a cent for each $1,000 transferred. A charge of 
10 cents per $100 on the amount cleared through the Gold Settlement 
fund would have involved an expense of $1.00 for each $1,000 trans- 
ferred, or about $74,000,000 for the entire amount. 

“The intra-district clearings made by the Federal Reserve Banks, 
eliminating duplications, amounted to about $135,000,000,000, and the 
total expense of these transfers was borne by the Federal Reserve Banks. 
Had the Federal Reserve Banks been obliged to pay for these transfers 
at the rate of 10 cents per $100, it will-be seen that the total expense 
would have been $135,000,000, which amount is far in excess of the total 
earnings of the Federal Reserve Banks and therefore could not have been 
absorbed by them. If not absorbed, the charge would have had to have 
been transferred to the depositors of the checks, so it will be seen that a 
charge of 10 cents per $100 upon the business handled by the Federal 
Reserve Banks would have involved last year a cost to the commerce 
and industry of this country of at least $135,000,000.” 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The ex 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furmished on application. 


CHECK PAYABLE TO CORPORATION DEPOSITED 
IN OFFICER’S INDIVIDUAL ACCOUNT. 


Wagner Trading Co. v. Battery Park National Bank. Court of Appeals of 
New York, 126 N. E. Rep. 347. 


A number of checks, payable to the order of the Wagner 
Trading Company, were indorsed by its president “Wagner 
Trading Company, by C. J. Wagner, Pres.,” and deposited by 
Wagner in his individual account in the defendant bank. 
Wagner later withdrew the proceeds and appropriated them to 
his own use. He had authority to indorse generally checks 
payable to the corporation, but he had no authority to use the 
proceeds of such checks for himself. It was held that, in per- 
mitting the deposit, the bank assumed the risk of Wagner’s ac- 
counting to the corporation for the proceeds of the checks and 
that, when Wagner wrongfully appropriated the proceeds, the 
bank became liable to the corporation for the amount. 


Action by the Wagner Trading Company against the Battery 
Park National Bank. From a judgment of the Appellate Division, 
First Department, 184 App. Div. 885, 170 N. Y. Supp. 1117, unani- 
mously affirming a judgment of the Trial Term upon a verdict di- 
rected by court in favor of plaintiff, defendant appeals by per- 
mission. Affirmed. 

ELKUS, J. The plaintiff is a New York corporation. It was 
incorporated in April, 1910, at which time it acquired all the assets 
and business formerly conducted by one Christopher J. Wagner, 
who became its president, which office he held during the time of 
all the transactions here in question. Wagner also acquired 180 
ond Edition) §321. 
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shares of the total 400 shares of the capital stock of the Wagner 
Trading Company at the time of its incorporation. 
Section 4 of article 3 of plaintiff’s by-laws provides: 


“The treasurer shall have the care and custody of all the funds 
and securities of the corporation and shall deposit the same in the 
name of the corporation in such bank, banks, or trust companies as 
the directors may elect. He may sign checks, drafts or orders for 
the payment of money, but all checks and notes of the corporation 
signed by him shall be countersigned by such persons as may be 
designated for that purpose by the board of directors.” 

By article 3, section 2, of the bylaws the president was author- 
ized to sign and execute contracts in the name of the company 
when authorized to do so by the board of directors, and also to sign 
checks, drafts and orders for the payment of money, but all checks 
and notes of the corporation, signed by him, shall also be counter- 
signed by persons designated for that purpose by the board of 
directors. 

In pursuance of this by-law, on April 7, 1910, the board of di- 
rectors adopted a resolution, providing that checks might be signed 
by the president, vice president, secretary, or treasurer, but that 
such checks shall be countersigned by one Leggett or one Sloane, 
or by any officer of the corporation. 

The plaintiff had its bank account with the Chatham & Phenix 
Bank, but had no account with the defendant or any other bank. 

A portion of the plaintiff’s business was exporting merchandise 
to South America. Drafts were drawn by the plaintiff on the South 
American customer, and sent to the Bank of New York for col- 
lection, and in some cases advances were made by the Bank of 
New York upon these drafts while in process of collection. The 
proceeds of these drafts were paid and some advances thereon were 
made by cashier’s checks of the Bank of New York to the order of 
Wagner Trading Company. These checks, to the number of 15, 
were indorsed, “Wagner Trading Company, C. J. Wagner, Pres.,” 
the signature of “C. J. Wagner” being in the handwriting of C. J. 
Wagner, the president of the plaintiff corporation, the remainder of 
the indorsement being a rubber stamp impression. The first of 
these checks was dated May 17, 1915, and indorsed May 25, 1915. 
The last check was dated October 30, 1916, and indorsed October 31, 
1916. 

It is stipulated that no part of the “proceeds of said checks, to- 
wit, $14,117.29, has been received by the plaintiff except the sum 
of $85.37.” 


C. J. Wagner had a personal account with the defendant. In 
this account he deposited, among others, 36 checks, representing 





THE BANKING LAW JOURNAL 295 


salary paid to him by the plaintiff between February 2, 1914, and 
April 3, 1916. These checks were drawn on the Chatham & Phenix 
National Bank to the order of “C. J. Wagner,” signed “Wagner 
Trading Company, C. J. Wagner, Pres.” On the left margin of 
the check appears in print “Wagner Trading Company 
Countersigned,” with the signature in ink of W. H. Leggett, Jr., 
above the word “Countersigned.” These checks were indorsed by 
C. J. Wagner, and collected through the New York Clearing House 
in the usual course of banking business. This statement shows the 
relation of the parties. 


Wagner, having indorsed the 15 checks made payable by the 
Bank of New York to the Wagner Trading Company, in the manner 
described, deposited them to the credit of his personal account with 
the defendant, which collected the proceeds in the usual course of 
banking, and held same for Wagner, and as his agent “paid out 
the proceeds thereof on the personal checks of Christopher J. Wag- 
ner,” to use the exact words of the stipulation of the parties. The 
action is for conversion. 

The facts showing the conversion are complete. Wagner had 
authority to indorse the checks, although no by-law or resolution is 
in evidence to that effect, but only for the purposes of the cor- 
poration’s business, and not to transfer the checks to himself per- 
sonally or for his personal use. The defendant endeavored to prove 
estoppel and negligence of the plaintiff. The trial court rightly ex- 
cluded all such evidence. The plaintiff had no relations with and 
owed no special duty to the defendant. It was not a depositor of 
the defendant. When the defendant accepted the deposit of Wag- 
ner and became his banking agent, the defendant was in complete 
control of its relations with Wagner. It could, to safely protect it- 
self in its dealing with Wagner, inquire as to his relations with the 
plaintiff, the authority he possessed, and could insist upon an exam- 
ination of the plaintiff’s by-laws and minutes if it thought that 
necessary to protect itself. When it accepted the checks payable to 
the plaintiff and indorsed by Wagner as president of the plaintiff 
for deposit to the account of Wagner himself, it did so at its peril 
to ascertain whether Wagner had authority to indorse them and by 
his indorsement transfer the money to be paid thereon to his per- 
sonal account. Cheever v. Pittsburgh, S. & L. E. R. R. Co., 150 
N. Y. 59, 44 N. E. 701, 34 L. R. A. 69, 55 Am. St. Rep. 646; Ward 
v. City Trust Co. of N. Y., 192 N. Y., 61, 71, 84 N. E. 585. If Wag- 
ner had no such authority, title to the money in question never 
passed to the defendant, and, if it received it, it did so without au- 
thority, and must account and make payment to the owner. Schmidt 
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v. Garfield National Bank, 64 Hun, 298, 19 N. Y. Supp. 252 affirmed 
138 N. Y. 631, 33 N. E. 1084; Sims v. U. S. Trust Co. of N. Y., 
103 N. Y. 472, 9 N. E. 605; Fidelity & Deposit Co. of Maryland v. 
Queens County Trust Co., 226 N. Y. 225, 233, 123 N. E. 370. 

The transaction and decision are not affected by the fact that, 
relying upon the funds it supposed were deposited by Wagner, the 
defendant paid out funds upon Wagner’s personal check drawn upon 
it. To do so would be to charge the plaintiff because of trans- 
actions with which it had no connection. 

The rule governing this case is well stated in Standard S. S. 
Co. v. Corn Exchange Bank, 220 N. Y. 478, 481, 116 N. E. 386, 387 
(L. R. A. 1918B, 575), where Pound, J., says: 


“Any person taking checks made payable to a corporation 
which can act only by agents does so at his peril, and must abide 
by the consequences if the agent who indorses the same is without 
authority, unless the corporation is negligent * * * or is otherwise 
precluded by its conduct from setting up such lack of authority in 
the agent. * * * 

“If the original indorsement was authorized, the diversion of 
the funds after indorsement would not make it a forgery; but, if the 
original indorsement was unauthorized, parties dealing with the 
wrongdoer and innocent parties alike were bound to know the lack 
of the agent’s authority to convey title away from the true owner 
to any one.” 


Assuming as we do, that Wagner had general authority to in- 
dorse checks for the plaintiff’s corporate purposes, this clearly does 
not authorize him to indorse checks to his own order and appro- 
priate the money to his own personal use, and the nature of this 
transaction was such as to warn defendant that the checks were 
being diverted from usual business channels. 


A case in point, and far stronger for the defendant than the 
case at bar, is that of Claflin v. Farmers’ & Citizens’ Bank of L. 
I., 25 N. Y. 293. There checks were drawn by the president of 
the defendant bank personally, to the order of third persons, and 
such checks were certified by the said president as good. The pay- 
ees parted with full value. There this court held, although the 
purchaser of the checks paid their full face for them and acted in 
good faith, that the plaintiffs could not recover and the president 
had no power to accept his own drafts or checks in behalf of the 
bank. It was a palpable excess of authority, and any person taking 
the paper was bound to inquire as to the power of the agent so to 
contract. The court said: 

“No business man of common intelligence could take these 


— in good faith, and without suspicion or notice of this fraud.” 
ao N.Y. ; 
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The defendant also claims error because the court excluded evi- 
dence tending to show that the plaintiff’s officers by an examina- 
tion or audit of its books and records could have discovered Wag- 
ner’s defalcations, and that the failure so to do was gross negligence ; 
also that an inspection of the stubs and draft books of the plaintiff 
would have revealed to the plaintiff’s officers that the drafts, the 
proceeds of which were represented by the checks in suit, were long 
overdue, and that statements of account, sent by the Bank of New 
York to the plaintiff, showed that the drafts had been paid. The 
defendant also sought to show that the books of the plaintiff had 
not been balanced during all the time within which Wagner had de- 
posited the checks in suit to his individual account, and asked ques- 
tions tending to show that the directors of the plaintiff never held a 
a meeting. The defendant relies upon Martin v. Niagara Falls 
Paper Manufacturing Co., 122 N. Y. 165, 25 N. E. 303, as authority 
for this claim. 


In that case it appeared that the Niagara Falls Paper Manu- 
facturing Company, a New York corporation, executed a mortgage, 
which was given as a collateral and continuing security for the 
payment of all promissory notes made by it to the Manufacturers’ 
& Traders’ Bank. The plaintiff produced six promissory notes, ag- 
gregating $60,000, all payable to the order of L. C. Woodruff and 
purporting to be made by the Niagara Falls Paper Manufacturing 
Company, by Lauren C. Woodruff, president, and indorsed by the 
payee, and all of the signatures and indorsements were in the hand- 
writing of Woodruff. The notes in question were discounted by 
the bank pursuant to a written agreement between the company and 
the bank, by which Woodruff’s authority, as president, to bind the 
company was expressly stated, and it was also provided that the 
notes and drafts were conclusively deemed for the benefit of the 
company, and it was liable for all such paper held by the bank. The 
agreement was executed by Woodruff, as president, on behalf of 
the company, pursuant to a resolution passed at a meeting of the 
trustees voted for by Woodruff and his daughter, who were the 
only trustees, and held all the stock of the corporation. 


It was upon such evidence that this court held in that case 
that the company made itself liable for the debt to the bank, and 
that it was entirely competent for the stockholders of the corpora- 
tion, no rights of creditors intervening and no fraud being claimed, 
to ratify Woodruff’s acts and bind the corporation for the payment 
of the debt. 

It was further shown in that case that there was no knowledge 
of the proceeds being used for Woodruff’s benefit, and, as Judge 
Brown said in that opinion (122 N. Y. 173, 25 N. E. 305). 
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“The facts of the case do not bring it within the rule which 
puts upon a holder of a promissory note or other corporate obliga- 
tion the burden of proving by direct evidence that it was issued pur- 
suant to a vote of the trustees, or for a corporate debt, or that the 
corporation received the consideration, in order to establish a cor- 
porate liability.” 

It appeared in that case that the company kept no bank account 
of its own; its banking business was done through the account of 
Woodruff, and in that account was deposited indiscriminately the 
money received by the company and by Woodruff, and from it were 
paid, on Woodruff’s individual checks substantially all the debts 
and liabilities of the corporation. It will thus be seen that the facts 
there were entirely different. The nature of the business carried 
on by the plaintiff herein did not raise the presumption that it was 
part of the president’s duty to indorse checks and deposit them to 
his own personal account. 

The trial court excluded the testimony offered upon the theory 
that the action was for money belonging to the plaintiff, and that it 
had been traced into the possession of the defendant. The defend- 
ant’s counsel acquiesced in this theory of the case, and admitted 
upon the trial that he knew of no case where the claim of negli- 
gence could be maintained where there was no contractual relation 
such as a depositor has with a bank. 

The courts are careful to guard the interests of commerce and 
to protect and strengthen its great medium, commercial paper, but 
they are also careful to defeat titles taken in bad faith or with 
knowledge, actual or imputed, which amounts to bad faith. Claflin 
v. Farmers’ & C. Bank of L. I., 25 N. Y. 293; Rochester & Charlotte 
Turnpike Road Co. v. Paviour, 164 N. Y. 281, 58 N. E. 114, 52 
L. R. A. 790; Moch Co. v. Security Bank of N. Y., 225 N. Y. 723, 
122 N. E. 879; Robinson v. Chemical National Bank, 86 N. Y. 404; 
Spraights v. Hawley, 39 N. Y. 441, 100 Am. Dec. 452. 

The evidence offered was immaterial as to this tort-feasor and 
his agent, and would not have influenced the verdict. Wagner, 
having no authority to indorse in behalf of the corporation for the 
purpose of applying the proceeds of these checks to his own ac- 
count, could not transfer any greater right than he possessed to his 
agent for collection, the bank. Porges v. U. S. Mortgage & Trust 
Co., 203 N. Y. 181, 96 N. E. 424. There was no offer of proof of 
express ratification by the plaintiff, with full knowledge of the 
facts. 

I am therefore in favor of affirmance of the judgment, with 
costs. 

Judgment affirmed. 





TIME FOR PRESENTING CLAIM UNDER 
FIDELITY BOND. 


First National Bank of East v. National Surety Company, New York 
Court of Appeals, New York Law A May 12, 1920. 


A fidelity bond, insuring a bank against losses through the 
dishonesty of an employee during a period of two years, pro- 
vided that “any claim against the surety hereunder must be 
duly presented to the surety within (6) months after the date 
of the termination of the surety’s liability hereunder for any 
reason.” Defalcations by the employee were discovered twenty 
two months after the expiration of the two year period and the 
claim was thereafter presented to the surety. The bank 
claimed that it had until six months after the expiration of the 
time prescribed by the statute of limitations for bringing an 
action on the bond. The court held that the provision of the 
bond was in itself a short statute of limitations and that the 
bank had no rights under the bond, because it had not filed 
its claim within six months after the expiration of two year 
period covered by the bond. 


COLLIN, J—The action is upon a written instrument executed 
by the defendant, a domestic corporation, to the plaintiff, which 
guaranteed the honesty of an employee of the latter. At the close 
of the evidence at the trial the trial justice denying, under exception, 


the motion of the defendant for a direction of a verdict in its favor, 
submitted the evidence to the jury, which rendered a verdict in favor 
of plaintiff. The consequent judgment was affirmed by the non- 
unanimous decision of the Appellate Division. 

The facts determinative of the question presented to us are 
uncontradicted. The instrument, under seal, was delivered Novem- 
ber 21, 1912. In virtue of it the defendant agreed “to make good” 
to the plaintiff any loss not exceeding $10,000 which the plaintiff 
might sustain by reason of specified dishonest acts of a named em- 
ployee committed after the fifth day of February, 1912, and “before 
the termination of this bond,” provided the plaintiff shall observe 
requirements prescribed, and immaterial to our consideration. It 
next provided: “The liability of the surety hereunder shall imme- 
diately terminate as to subsequent acts of the employee, (a) upon 
discovery by the employer of any default hereunder by the employee: 
(b) the employee leaving the services of the employer; (c) thirty 
(30) days after receipt by the employer of written notice from the 
surety of its desire to terminate same. Upon the termination of 
this bond by discovery of default, the premium paid thereon shall 
be deemed fully earned.” Next is an immaterial paragraph which 

NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 161. 
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is followed by: “Any claim against the surety hereunder must be 
duly presented to the surety within six (6) months after the date 
of the termination of the surety’s liability hereunder for any reason, 
and no action or proceeding shall be brought hereunder unless be- 
gun within two (2) years after the employer shall have given notice 
of such claim.” There is no other material provision. The insured 
period ended February 5, 1914, because the plaintiff did not provide 
for a further time by the payment of the premium. The employee 
committed prohibited acts of embezzlement between May 28, 1912, 
and December 23, 1913, which became first known to the plaintiff 
December 28, 1915, and made known to the defendant by the 
plaintiff January 6, 1916. May 10, 1916, the claim was presented to 
the defendant. The defendant denied any liability on the ground 
that the claim was not presented within the six months next follow- 
ing the cancellation of the instrument. The action was begun June 
21, 1916. We are to determine whether or not the claim of the 
plaintiff was presented to the defendant within six months after the 
date of the termination of the defendant’s liability under the in- 
strument. 


Although the instrument denominates itself a “bond,” it is a 
contract or policy of insurance (Insurance Law, Cons. Laws, chap. 
28, sec, 70, subdiv. 4; People ex rel. National Surety Co. v. Feitner, 
166 N. Y., 129). A contract guaranteeing or indemnifying an em- 
ployer against any breach of fidelity on the part of an employee is 
generally regarded as, and in the matter of interpretation is, a con- 
tract of insurance. The plaintiff asserts that “the date of the ter- 
mination of the surety’s liability” under the contract was the date 
of the termination of the period within which an action must be 
commenced upon the contract, as prescribed in the Statute of Limi- 
tations. The defendant asserts that such date was that of the ter- 
mination of the insured period. Each party in brief and argument 
brings to our consideration many judicial opinions relating to the 
rules of interpretation deemed applicable to the case. If the lan- 
guage of the contract, relevant to the question to be determined, 
were of uncertain or doubtful meaning, the rules applicable would 
not be far or difficult to seek. We are not to interpret where there 
is not reasonable doubt concerning what the parties really agreed 
upon. The language before us in its clear and indisputable mean- 
ing excludes the assertion of the plaintiff. 

The language is: “Any claim against the surety hereunder must 
be duly presented to the surety within six (6) months after the date 
of the termination of the surety’s liability hereunder for any reason, 
***” The termination of the “liability” of the defendant sets the 
six months running. It is manifest that the presentation of the 
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claim is to be made while the duty and obligation of the defendant 
to make good the losses constituting the claim exist. It would be 
idle and senseless for the plaintiff to present the claim after the 
obligation of the defendant to make it good had terminated. In real 
life parties do not enter into stipulations of such character. Ordi- 
nary sense and understanding refuse to accept the conclusion that 
the parties so agreed. If the language under consideration were: 
“Any claim against the surety hereunder must be duly presented 
to the surety within six months after the date of the termination of 
the surety’s obligation to make good the loss claimed hereunder for 
any reason,” the plaintiff obviously would not have a right of action. 
The plaintiff’s action rests and must rest in fact upon that language. 
It asserts that the meaning of the word “liability,” as used,. is the 
obligation of the defendant, made fixed and absolute by the defal- 
cation of the employee, to make good to plaintiff the loss, and that 
the plaintiff has six months after that obligation is terminated in 
which to present its claim. Reason rejects the assertion, not in the 
way of interpreting language, but as a perversion of language. To 
say of the maker of a note that his liability thereon has terminated 
must and can only mean that his obligation to pay it has been in 
some way annulled and obliterated. It could not be renewed or 
continued by an agreement that the note should be presented to 
him by the payee within six months after his obligation to pay it 
had been annulled. The word “liability” in the language under 
consideration has, clearly and necessarily, its other meaning, which 
it ordinarily and commonly has in instruments and statutes of con- 
tingent obligation, namely, the condition of being exposed to the 
upspringing of an obligation to discharge or make good an under- 
taking of another or a loss or deficit; “the being exposed or subject 
to a given contingency risk, or casualty, which is more or less prob- 
able. (State ex rel. Breeden v. Sheets, 26 Utah, 105; Cochran & 
Sayre v. United States, 157 U. S., 286, 296; Home Ins. Co. of N. Y. 
v. Peoria & Pekin Union R’y, 178 IIl., 64). Of such a nature is the 
liability of those who are in the relation of stockholders, trustees, 
sureties, guarantors, indorsers, insurers. Of such a nature, and of 
such a nature only, must have been the liability the termination of 
which set running the six months beyond which the defendant could 
not with effect present claims. During the insured period, or within 
the term of the policy, the defendant was exposed to the inception 
of the obligation to make good any defaleation. At the end of that 
period the exposure terminated, came to a limit in time, and the 
liability, which was that exposure, necessarily terminated. The end 
of that period was February 5, 1914. The defendant was not obli- 
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gated to pay the losses which were not claimed before the expira- 
tion of the next following six months. 


If argument in support of our conclusion were needed it is 
found in the universal character of policies of indemnity insurance, 
and in public policy. The writer of this opinion has examined the 
opinion in every adjudicated case, involving one of those policies, 
discoverable by him, and of the multitude found one which provided 
for the discovery of a loss or the presentation of any claim for a 
loss within one year next after the end of the insured term; four 
provided for the purpose a period of three months; the many others 
provided the period of six months. Those opinions accept those 
provisions as useful and salutary. In Ballard County Bank’s As- 
signee v. United States Fidelity & Guaranty Co. (150 Ky., 236) the 
court said concerning them: “The effect of such a provision in a 
bond is helpful rather than hurtful. Knowing that no recovery can 
be had for losses not discovered within the time fixed by the bond, 
the bond itself is an incentive to the officers of the bank to do their 
duty by making frequent and careful examinations of the accounts 
of its employees. Similar provisions to the one in question have 
been upheld by the courts, and it is well settled that, where the 
liability of the insurer is limited to losses discovered within a speci- 
fied time, there is no liability, unless the fraud, dishonesty or negli- 
gence causing the loss not only occurred but was discovered within 
the time limit,” and cited many cases (see also Ladies of Modern 
Maccabees v. Illinois Surety Co., 196 Mich., 27). We do not be- 
lieve that the National Bank in this case thought or intended when 
it received the policy that it should have or required twenty and 
one-half years after the employee began to steal its funds in which 
to discover the theft. 

The judgment should be reversed and the complaint dismissed, 
with costs in all the courts. 


PURCHASER OF STOLEN LIBERTY BONDS 
LIABLE TO REAL OWNER. 


Ida Morris v. John Muir, George A. Muir, Gardiner S. Dresser and Lorrin 
A. Herkins, Municipal Court of the City of New York, N. Y. Law 
Journal, May 15, 1920. 


A boy of fifteen stole four $100 Liberty Bonds belonging to 
his mother and took them to the office of the defendant stock- 
brokers, where he offered them for sale. The transaction was 
handled by a young girl clerk in the defendants’ employ. The 
boy, who was undersized and sickly, told her that he owned 
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the bonds and that he was in business for himself. The pur- 
chase money was paid to the boy and the only precaution taken 
was to compare the bond numbers with a printed list of bonds 
reported as having been stolen. It was held that the defend- 
ants acquired the bonds in bad faith and that they were liable 
to the owner for the amount of her loss. 


SPIEGELBERG, J.—This action is brought to recover the 
value of four United States Liberty bonds of $100 each. The bonds 
were stolen from the plaintiff by her fifteen-year-old son Julius and 
sold by him to the defendants. The defendants are stockbrokers in 
the City of New York and have established a department for the 
buying and selling of Liberty Loan bonds. Julius Morris called at 
the office of the defendants on December 3, December 7 and Decem- 
ber 16, 1918, disposing on the first two dates of one bond each, and on 
the third of two bonds. Upon entering the defendants’ office he was 
shown to a window where a young girl handed him a card to fill 
out which contained blanks for his name, address, occupation and 
citizenship. He thereupon handed in the card and the bonds and 
was shown to another window, where he received the money. 

This case is governed by section 95 of the Negotiable Instru- 
ments Law, which reads: “To constitute notice of an infirmity in 
the instrument or defect in the title of the person negotiating the 
same the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect, or knowledge of such facts 
that his action in taking the instrument amounted to bad faith.” 

This provision puts in statutory form the rule of the common 
law (Arnd v. Aylesworth, 145 Iowa, 185; Ward v. City Trust Co., 
117 App. Div., 130, at 140). The question in this case is, Did the 
defendants act in bad faith in purchasing the bonds in question? 
The term “bad faith” as used in the statute does not necessarily in- 
volve furtive motives (Ward v. City Trust Co., 192 N. Y., 61, at 
73); it means bad faith in a commercial sense (Rochester-Charlotte 
Turnpike Road Co. v. Paviour, 164 N. Y., 281, at 286). 


If the conditions appearing in this case are typical of any con- 
siderable proportion of the youth of this great city, it would be 
most distressing. The plaintiff is a hardworking woman, conduct- 
ing a newsstand in this city. Her son Julius is a confirmed thief. 
At the time of the disposal of the bonds he was less than five feet 
tall, was very immature in appearance and was suffering from tuber- 
culosis and bore upon his face the stamp of a degenerate, while at 
the same time he was endowed with natural alertness of mind. This 
unfortunate youth, after making inquiries how to dispose of his 


NOTE.—For similar decisi La 
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mother’s savings, was directed to the defendants. One of the young 
girls employed in the Liberty bond department asked him to fill out 
the card. It is very significant to show the lack of intelligence on 
the part of the young woman that when Julius omitted to fill out 
one of the lines in the card she, after inquiring of Julius, inserted 
that he was in business for himself. It is difficult to understand, 
after seeing this poor wretched individual, how anybody with any 
degree of intelligence or possessed of ordinary caution would have 
believed that he was the owner of securities and conducting a news- 
paper business on his own account. The defendants took no pre- 
cautions whatever against fraudulent transactions, except that they 
had a list of stolen bonds, and before the money was paid for the 
bonds the numbers were compared. All comers were served with- 
out inquiry, with the result that the defendant did a very large 
business in Liberty bonds, exceeding for the month of December 
20,000 transactions. It is common knowledge that many people 
of small means have acquired Liberty bonds. They have no facili- 
ties for properly safeguarding these securities and of necessity have 
to keep them in their homes, where there is always danger of the 
bonds falling into the wrong hands. The manner in which the de- 
fendants conducted their Liberty Loan department provided an easy 
way for thieves to dispose of their plunder, It is a case of “no 
questions asked.” I do not for a moment wish to charge the de- 
fendants with the intention of extending an invitation to bond thefts. 
They are men of good reputation. I believe it is only necessary to 
call their attention to the lack of precautionary measures and that 
the proper remedy will be applied. 

Upon the facts in this case I do not hesitate in arriving at 
the conclusion that the action of the defendants in buying the 
bonds amounted to bad faith within the authorities. The defend- 
ants were grossly negligent in purchasing the bonds. Although 
gross negligence does not of itself constitute bad faith as a matter 
of law, it is evidence from which bad faith may be inferred (Bipp v. 
Smith, 137 Wis., 234). In 8 C. J., 501, the rule is stated: “Mere 
knowledge of the facts sufficient to put a prudent man on inquiry, 
without actual knowledge, or mere suspicion of an infirmity or de- 
fect of title, does not preclude a transferee from occupying the 
position of a holder in due course, unless the circumstances or sus- 
picions are so cogent and obvious that to remain passive would 
amount to bad faith, but the existence of such facts may be evidence 
of bad faith sufficient to take the question to the jury.” 

In the Paviour case (supra), at page 284, the court says: “While 
he was not bound to be on the watch for the facts which would put 
a very cautious man on his guard, he was bound to act in good 
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faith (Second Nat. Bank v. Weston, 161 N. Y., 520, 526; Cheever v. 
Pittsburgh, &c., RR., 150 N. Y., 59, 66). Even if his actual good 
faith is not questioned, if the facts known to him should have led 
him to inquire, and by inquiry he would have discovered the real 
situation, in a commercial sense he acted in bad faith, and the law 
will withhold from him the protection that it would otherwise ex- 
tend.” 

And at page 286: “One who suspects or ought to suspect is 
bound to inquire, and the law presumes that he knows whatever 
proper inquiry would disclose. While the courts are careful to 
guard the interests of commerce by protecting the negotiation of 
commercial paper, they are also careful to guard against fraud by 
defeating titles taken in bad faith, or without knowledge, actual or 
imputed, which amounts to bad faith when regarded from a com- 
mercial standpoint.” 

In the Cheever case (cited in the Paviour case, supra) it is said, 
at page 65: “The rights of the holder are to be determined by the 
simple test of honesty and good faith and not by speculative issue 
as to his diligence or negligence.” 

Willful disregard of known facts showing want of title or 
willful evasion of knowledge of the facts amounts to bad faith (In 
re Hopper-Morgan Co., 156 Fed. Rep., 525). In that case the court 
says, at page 530; “Circumstances may be such as to impose an act- 
ive duty of inquiry and investigation, and if such duty is not per- 
formed it may be conclusive evidence of bad faith.” 

Tested by the law applicable hereto, I hold that the defend- 
ants acquired the bonds in bad faith. Though they had no actual 
knowledge of the theft, the appearance of this immature, diseased 
and degenerate boy, claiming to be the owner of the bonds and in 
business for himself, was sufficient to deny his right to the bonds 
to the mind of any person with ordinary discrimination, or at least 
to thrust the duty upon the defendants to make further inquiries. 
They had no right to deliberately shut their eyes to obvious facts. 

The plaintiff recovered from her boy’s loot the sum of $25, the 
rest having been spent in gambling and riotous living. The bonds 
brought $383.73. There is, accordingly, judgment for the plaintiff 
for the sum of $358.73. 

[N. B.—This decision was affirmed at Appellate Term on June 
27, 1919, and at Appellate Division on April 23, 1920—in both in- 
stances without opinion.] 




















































































THE BANKING LAW JOURNAL 


CHECK IN FULL PAYMENT. 


Triangle Conduit Compeny v. Klorman, New York Supreme Court, Appel- 
te Term, 181 N. Y. Supp. 366. 




















Where there is a dispute between a creditor and his debtor as 
to the amount due and the debtor sends a check, with a statement 
that it is tendered as payment in full, which check the creditor cash- 
es, the debt is liquidated and the creditor cannot recover the balance 
claimed by him to be still due. 





Action by the Triangle Conduit Company against Abraham Klor- 
man. From a judgment for plaintiff, defendant appeals. Reversed, and 
judgment directed for defendant. 


BIJUR, J. Plaintiff sued for the alleged balance due on an admitted 
sale and delivery of certain merchandise by plaintiff to defendant. Al- 
though defendant on his general denial sought to prove that under the 
terms of the sale he had made full payment, he also set up the defense 
of accord and satisfaction, upon which the proof adduced from plaintiff's 
witnesses was as follows: 


Plaintiff, having forwarded a bill on March 1, 1919, for the goods to 
defendant, charging for the same according to its version of the terms of 
sale, defendant returned plaintiff’s bill, with annotations showing his 
version of the transaction and a check in the amount of his indebtedness 
as he claimed it. Inscribed on this check were the words: 



















“This check is in settlement of the following account. If correct, 
no acknowledgment is necessary. No receipt necessary.” 





And here follow the description of the transaction according to de- 
fendant’s contention. Plaintiff’s witness then said that he called up the 
defendant, and— 


“TI asked him why he made the deduction, and he said, ‘That was the 
market price,’ and I explained to him the fact that it was not the market 
price, and that the goods were delivered and billed for that, and that he 
had to pay for it as it was billed, and he said he wouldn’t do it. I told 
him to return the material. He said he would return it. He never did, 
and finally I returned the check to him, and at a later date he returned 
the check to me, and at a later date I gave him the option of returning 
the material.” 





Subsequently plaintiff conceded that it deposited the check. It seems 
unnecessary to dilate upon the fact that under these circumstances there 
was a substantial dispute between the parties, which both understood ; and 
the plaintiff being fully apprised that, if it deposited or otherwise cashed 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 901. 
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defendant’s check, it was only upon the condition that it be received in 
full settlement, the transaction, upon familiar principles, became an ac- 
cord and satisfaction. 


Judgment reversed, with $30 costs, and judgment directed in favor 
of defendant, with appropriate costs in the court below. All concur. 


LIABILITY OF BANK COLLECTING STATE WAR- 
RANT ON FORGED INDORSEMENT. 


State v. Merchants’ National Bank of St. Paul, Supreme Court of Minnesota, 
177 N. W. Rep. 135. 


A state warrant, drawn on the State Treasurer, was wrongfully 
taken by a state employee, who forged the payee’s indorsement and 
deposited it to his credit in the A Bank. This bank indorsed it gen- 
erally and sent it to the B Bank, which collected it from the State 
Treasurer. In an action by the State against both banks it was held 
that both were liable and that if the B Bank were required to pay it 
could recover from the A Bank. 

It was also held that a statute to the effect that a bank should 
not be liable to a depositor for paying a forged or raised check is- 
sued in his name unless the depositor should give notice of the for- 
gery to the bank within six months after the return of the voucher 
to him does not apply to a state warrant. 


Action by the State against the Merchants’ National Bank of St. 
Paul and the National Exchange Bank of St. Paul. Judgment for the 
State, holding the National Exchange Bank of St. Paul primarily liable, 
with conditional right of recovery against it in favor of the other defend- 
ant, and they appeal. Affirmed. 


HALLAM, J. Defendant Merchants’ Bank was an active deposi- . 
tory of state funds; that is, one in which a general checking account was 
carried. Defendant Exchange Bank was an inactive depository ; that is, 
one in which state funds were deposited without intention of withdrawal 
by check. 

On August 1, 1917, the state treasurer issued and mailed to all active 
depositories, including the Merchants’ Bank, a circular letter as follows: 


“Beginning to-day the state will use the warrant voucher system for 
making disbursements. The voucher warrant will be issued by the state 
auditor, and when accepted by the state treasurer will become negotiable, 
and the holder thereof may deposit it in any bank in the same manner as 
a check. The voucher warrants are to be cleared through our active de- 


NOTE,—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 382, 1010. 
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pository banks and will be redeemed by check upon presentation at the 
office of the state treasurer.” 





In October, 1917, and thereafter, the state of Minnesota issued 
voucher warrants for sums due to enlisted members of the National 
Guard who served on the Mexican border. Save for variation in name, 
amount, and number, they were all in the following form: 































State of Minnesota, Auditor’s Office 
Auditor’s Warrant No. 11755 $91.50 
State Treasurer 

Treasurer’s Check No. 186. 
St. Paul, Oct. 15, 1917. 
Pay to the order of Henry C. Moeloth Ninety-One & 50/100 Dollars 
for Pay Roll. — 
App’n for 1918 for Public Safety Com. Revenue Fund. 
J. A. O. Preus, State Auditor, 
By M. J. Desmond, Deputy. 
Accepted: Henry Rines, State Treasurer, 
By E. H. Walden, Deputy. 





At the times mentioned, J. W. Edwards was a clerk in the office of 
the adjutgnt general, and was charged with the duty of receiving these 
voucher warrants from the state auditor and delivering them to the res- 
pective payees, personally, or by mail. While the same were in the of- 
fice of the adjutant general awaiting such delivery, they were kept in a 
department vault to which Edwards had access. 

While in possession of these voucher warrants, Edwards extracted 
certain of them, forged the indorsement of the payee thereon, indorsed 
them with his own name, and deposited them to the credit of his personal 
checking account in the Exchange Bank. The bank indorsed each of 
them as follows: 


“National Exchange Bank of St. Paul, 
“St. Paul, Minn., 
“A. L. Roth, Cashier,” 






—and presented them through the St. Paul Clearing House in the usual 
course of business to the Merchants’ Bank for payment. The Merchants’ 
Bank paid to the Exchange Bank the amount of the voucher warrants so 
indorsed, made its own indorsement in the following form, except as the 
date varied to correspond with time of payment: 






“Paid 
“April 9, 1918.” 
Merchants’ National Bank 
“St. Paul, Minn.” 


—and presented them to the state treasurer for redemption and the same 
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were redeemed by payment of the amount to the bank by the treasurer 
upon presentation thereof. 


The state sued to recover the amount so paid. The trial court held 
both banks liable, but held that the Exchange Bank is primarily liable, 
and that, if the Merchants’ Bank is obliged to pay, it will be entitled to 
recover from the Exchange Bank the amount so paid. 

We agree with the trial court. The Exchange Bank simply cashed 
or purchased these voucher warrants.: Under familiar principles of law, 
when that bank transmitted them, with its indorsement, to the Merchants’ 
Bank, it guaranteed that all previous indorsements were genuine and that 
it had good title to the paper. 3 Ruling Case Law, 1148; G. S. 1913, 
§ 5877; Youngberg v. Nelson, 51 Minn. 172, 53 N. W. 629, 38 Am. St. 
Rep. 497; Brown v. Ames, 59 Minn. 476, 482, 61 N. W. 448. 

When the Merchants’ Bank presented them to the state treasurer for 
redemption it warranted the genuineness of all prior indorsements. See 
G. S. 1913, § 5877; 2 Daniel, Neg. Inst. § 1663; Hortsman v. Henshaw, 
11 How. 177, 183, 13 L. Ed. 653; Bank v. Robbins, 71 Kan. 748, 81 Pac. 
487; National Bank v. Farmers’ & Trust Bank, 159 Ky. 141, 166 S. W. 
986, L. R. A. 1915A, 77. 


Defendants invoke section 6378, G. S. 1913. This section reads as 
follows: 


“No bank which has paid and charged to the account of a depositor 
any money on a forged or raised check issued in the name of said deposit- 
or shall be liable to said depositor for the amount paid thereon unless * * * 
within six months after the return of said depositor of the voucher repre- 
senting such payment, said depositor shall notify the bank that the check 
so paid is forged or raised.” 


In our opinion this statute has no application to the facts in this case. 
By its terms it applies only to forgery of the name of the depositor to a 
check purporting to have been drawn on a bank by a depositor, and paid 
by the bank, and charged to the depositor’s account. These instruments 
were not checks upon either bank, nor were they charged to a depositor’s 
account. 

The state was not estopped from asserting its rights by the acts or 
omissions of any of its officers or agents. Board of County Com’rs v. 
Nelson, 51 Minn. 79, 52 N. W. 991, 38 Am. St. Rep. 492; Board of Coun- 
ty Com’rs v. Dickey, 86 Minn. 331, 90 N. W. 775; State v. Foster, 104 
Minn. 408, 116 N. W. 826. 

The acts of Edwards were not within the scope, or the apparent 
scope, of his authority. In fact the deposit to his personal account of 
checks payable to soldiers was plainly outside of the scope of his author- 
ity. 

Judgment affirmed. 








CHECK DRAWN BY PRESIDENT OF CORPORA- 
TION PAYABLE TO HIS OWN ORDER. 


McCullam v. M card & S, & io & 
c + ee Pe ‘Ew. t. Louis, Mo., Court 


The president of a corporation, being personally indebted to a 
jewelry company, drew a check, payable to his own order, against 
the company’s bank account, for the amount of the debt, which 
check he signed as president. He indorsed the check and delivered 
it to the jewelry company. The company later went into bankruptcy 
and the trustee brought suit against the jewelry company for the 
amount of the check. It was held that the jewelry company was put 
upon notice by the form of the check as to the president’s right to 
use the funds of his corporation in payment of his individual debts 
and that, the president having no such authority, the trustee was en- 
titled to recover the money. 


Action by Fontaine McCullam, trustee in bankruptcy of the Mas- 
ters Lumber Company, against the Mermod, Jaccard & King Jewelry 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


BECKER, J. On January 21, 1913, S. M. Masters, as president of 
the Masters Lumber Company, a corporation, being indebted to the ap- 
pellant in the sum of $162, made out a check in the name of the Masters 
Lumber Company, which check was signed by him as president of said 
company, and made payable to himself individually, in the sum of $162, 
indorsed said check individually, and tendered it in payment to the ap- 
pellant of his said individual indebtedness to it. The appellant accepted 
the check so indorsed, and in consideration thereof canceled the individ- 
ual debt of the said S. M. Masters. The Masters Lumber Company later 
went into bankruptcy, and the respondent, as trustee, brought suit to re- 
cover of the appellant the amount of the said check. The case was tried 
to the court without the intervention of a jury upon an agreed statement 
of facts. From a judgment in favor of plaintiff, after an unavailing mo- 
tion for new trial, the defendant appeals. 

From the agreed statement of facts, in addition to what we have al- 
ready set out above, it appears that, on the date that Masters gave the 
defendant the check of the corporation, the said corporation was not in- 
debted to the defendant in any sum, and further that the defendant— 


“had no actual knowledge as to the solvency or insolvency of the Masters 
Lumber Company, or of the state of the account between S. M. Masters 
and the Masters Lumber Company on the 21st day of January, 1913, and 
did not know the manner in which the Masters Lumber Company paid 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 414. 
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the salary of S. M. Masters, and accepted said check in payment of the 
individual indebtedness of said Masters, without any actual notice of the 
want of authority of said S. M. Masters to sign, indorse, or deliver said 
check, except as appeared upon the face of said check and indorsements.” 
(Italics ours.) 


Appellant’s sole contention is that the judgment should be reversed 
on the ground that it appears from the statement of facts that it was a 
bona fide holder in due course for value of the check in controversy, and 
that, short of actual notice on the part of the defendant being shown of 
facts which would be sufficient to impeach the validity of the paper, 
plaintiff is not entitled to recover. 

Learned counsel for appellant, in support of this contention, argues 
that inasmuch as the check involved in this case was payable to S. M. 
Masters individually, and not to the defendant, therefore, when the said 
Masters came to the defendant with this check, the latter had a right to 
assume that the check had been given him for a valuable consideration 
by the Masters Lumber Company, and that— 


“the parties whose names appeared thereon had become parties thereto 
for value (Section 9995, Revised Statutes of Missouri 1909), and the 
Mermod, Jaccard & King Jewelry Company, when it canceled the debt of 
S. M. Masters in consideration of the indorsement of the check to it, gave 
value for the check (section 9996, Revised Statutes of Missouri 1909), 
and became holder for value as to all parties to the check who became 
such prior to that time (section 9997, Revised Statutes of Missouri 
1909),” and that, even if “there was no consideration for the issuance of 
this check to S. M. Masters, the only burden which the law casts upon 
the defendant is to show that it became the holder in due course for value 
(section 10029, Revised Statutes of Missouri 1909), and this burden is 
clearly discharged by the agreement of the parties upon the facts in 
the case,” and “having become a holder in due course for value, whether 
or not there was any consideration for the check between the original 
parties is immaterial; in fact, the door to inquiry as to consideration or 
lack of it is absolutely closed.” 


In light of the authorities in this state we are unable to accede to 
this view of the law as contended for by appellant. Section 10022, Re- 
vised Statutes of Missouri 1909, relating to negotiable instruments, de- 
fines a holder in due course as follows: 


“Holder in Due Course.—A holder in due course is a holder who has 
taken the instrument under the following conditions: (1) That it is com- 
plete and regular upon its face; (2) that he became the holder of it be- 
fore it was overdue, and without notice that it had been previously dis- 
honored, if such was the fact; (3) that he took it in faith and for 
value; (4) that at the time it was negotiated to him he had no notice of 
any infirmity in the instrument or defect in the title of the person nego- 
tiating it.” (Italics ours.) 


Under a long line of authorities in this state the check in question is 
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not “regular upon its face,” and the instrument itself, namely, the check, 
bears upon its face facts which of themselves impart notice of an in- 
firmity therein, for the check shows on its face that it was drawn by 
S. M. Masters acting on behalf of the corporation to S. M. Masters as 
an individual. It thus appears that the execution of the check, its in- 
dorsement and delivery, were all the work of S. M. Masters who was 
profiting by the transaction. The check therefor shows it was drawn in 
violation of the rules of agency. No authority, either general or special, 
is shown in said Masters to draw checks in the name of the corporation 
for his individual benefit, and no such authority can be presumed. And 
absent some specific authority, said Masters could not draw a check of 
the said corporation in favor of himself, “without representing both sides 
to the transaction, thus perfecting a contract through only one consenting 
mind, a thing positively forbidden to agents and trustees in every de- 
partment of agency and trust. The law will not permit an agent’s pri- 
vate interest to come between himself and his principal. Its actual pres- 
ence always disables the agent from binding his principal in the transac- 
tion.” Lee v. Smith, 84 Mo. 304, loc. cit. 310 (54 Am. Rep. 101). And 
in the case last quoted from we find the court held: 


“Therefore these certificates were presumptively void upon their 
face, a fact which must have been apparent to Mr. Lee, or any one else, 
inspecting them. The plaintiff, on accepting them, could not maintain 
that he was a bona fide holder without notice of the cashier’s want of 
authority to bind the bank in issuing them. No implied authority in the 
cashier could arise from the general course of business in the bank. 
Nothing short of a subsequent confirmation of them by officers properly 
representing the bank could give to them any force or validity whatever.” 


And in St. Charles Sav. Bank v. Edwards, 243 Mo. 553, loc. cit. 564, 
147 S. W. 978, 981, it was held that— 


“The controlling fact in each case is the acceptance of the paper by 
the creditor in payment of the individual debt of the cashier. The fact 
that the checks were payable directly to the creditor does not distinguish 
the cases ; nor does the difference in the form of the contract—one a cer- 
tificate of deposit, and the other a check—have that effect. The cases 
cited in the foregoing opinion [Lee v. Smith, supra] fully sustain the 
text and are in point here.” 

It appearing from the agreed statement of facts that the Masters 
Lumber Company was not indebted to the defendant and that the said 
S. M. Masters was paying his individual debt to the defendant by means 
of a check of the Masters Lumber Company, drawn by himself 
as its president, made payable to himself, such checks carries 
upon its face notice of its “irregular and illegal character” 
(St. Louis Charcoal Co. v. Lewis, 154 Mo. App. 548, 136 S. W. 
716; McCullam v. Buckingham Hotel Co., 198 Mo. App. 107, 199 S. W. 
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417), and the burden of proof was therefore upon the defendant to show 
that the check was duly authorized or that the corporation had received 
full value therefor (St. Louis Charcoal Co. v. Lewis, supra, and cases 
therein cited), which burden under the agreed statement of facts, we 
must rule the defendant has entirely failed to carry. 

In no view of the case can we hold that defendant is a bona fide 
holder for value of the check in controversy, and the fact that in the 
instant case the check was made payable to Masters himself as payee, 
and not directly to the defendant as payee, does not take it out of the 
general law applicable to this character of cases; for, as we have out- 
lined above, the defendant knew that the said Masters was paying his in- 
dividual obligation to the defendant, and that the Masters Lumber Com- 
pany was not indebted to it, and the defendant had the knowledge of the 
fact which appeared from the face of the check itself, namely, that it was 
a corporation check drawn by Masters as president thereof, made payable 
to himself. 

It follows the agreed statement of facts not showing any authority 
in said Masters to draw the corporation checks payable to himself individ- 
ually, nor showing any ratification on the part of the corporation of such 
act on the part of said Masters, and it further appearing that the check 
was used to pay the individual debt of said Masters to said defendant, the 
Masters Lumber Company not being indebted to it, that the plaintiff is 
entitled to recover. 


The judgment should be and is hereby affirmed 


PAYMENT BY TRUSTEE UNDER DEED OF TRUST 
BY MISTAKE. 


uitable Trust Company v. Miller, New York Supreme Court, N. Y. Law 
as Journal, May 11, 1920. 


The plaintiff trust company was a trustee under a deed of trust, 
which required the trustee to pay the income from the trust fund 
to one Miller, during his lifetime, and upon his death to his wife. 
At the time of Miller’s death there had accumulated some $8,000 of 
income which had not been paid to him. This money the trustee 
subsequently paid to Mrs. Miller and the executor of Miller’s will 
made. claim to this money. The court held that the executor was en- 
titled to it and that the trustee should pay over that amount to the 
executor. The question then arose as to whether the trustee was 
entitled to credit itself with this amount out of income subsequently 
accruing and becoming due to Mrs. Miller. The court held that 
the trustee was entitled to so credit itself. 


BIJUR, J. This is an action brought by a trustee under a deed of 














314 THE BANKING LAW JOURNAL 


trust to settle its account. Under the deed of trust the plaintiff was 
required to pay the income of the trust fund to one Andreas M. Miller 
during the latter’s lifetime, and upon his death to his wife, the defendant, 
Annie E. Miller. Andreas Miller died om May 22, 1917, leaving a will 
under which the defendant, United States Trust Company, was appoint- 
ed executor. Between the last payment of income to Andreas Miller and 
the date of his death income amounting to approximately $8,000 had ac- 
crued on the trust fund. Upon the receipt by it of the next installment 
of income after the death of Mr. Miller, plaintiff paid the whole amount 
to Mrs. Miller. The United States Trust Company, as executor of Mr. 
Miller under Mr. Miller's will, claimed that the proportionate share of 
this income which had accrued during his lifetime should be paid to it, 
and I have decided that upon the principle announced in Matter of Keogh 
(112 App. Div., 414, aff’d 186 N. Y., 544) and Matter of Lamb (182 
App. Div., 180) the defendant trust company was entitled to such in- 
come. The plaintiff now asks that it be credited as against Mrs. Miller 
with the amount heretofore paid to her by inadvertance. Plaintiff urges 
that Mrs. Miller has agreed to reimburse it, thus removing any question 
of law from the decision to this particular point. Passing that question, 
however, I am of opinion that plaintiff is entitled to credit itself as re- 
quested for the reason which I am about to explain. Counsel for Mrs. 
Miller contends that the payment, having been made under a mistake of 
law, cannot be recovered back. I have, to say the least, serious doubt 
whether under the present more liberal application of the doctrine of 
mistake of law as against mistake of fact this mistake may properly be 
regarded as one of law. I had occasion to consider that question in 
Leary v. Leary (reported in the New York Law Journal May 21, 1914), 
where I collated some of the pertinent authorities. I think, however, 
that the doctrine is entirely inapplicable to the instant case because it 
involves a payment out of a trust fund by a trustee to a cestui que trust. 
Under such circumstances it is not merely the right but the duty of the 
trustee to pursue any portion of the trust fund diverted by whatever 
means and under whatever circumstances into the hands of the payee 
and recover it for restoration to the fund and ultimate application to 
the party thereunder entitled thereto. Counsel for Mrs. Miller cites 
phrases which occur in opinions in some of the lower courts, as, for ex- 
ample, in Estate of Jones (10 St. Rep., N. Y., 176) : “The doctrine that a 
trustee who has paid moneys to the beneficiary of the income of a trust 
fund at a time when no income was due cannot be allowed to reimburse 
himself out of the income of the trust subsequently coming into his hands, 
seems to be firmly established in the law of this state.” As no authority 
is cited for the statement of the alleged rule, I am inclined to think that it 
is fairly inadvertent. There is a suggestion to the same general effect in 
Fanning v. Main (77 Conn., 94). It might be possible to distinguish 
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these cases on various grounds, but I doubt whether the distinctions could 
be successfully maintained. Suffice it that our highest courts have held 
to the contrary ; Buffalo Trust Co. v. Leonard (154 N. Y., 141, 145) and 
in particular Moss v. Cohen (158 N. Y., 240) and the cases there cited. 
It is perhaps a relevant thought that if the basis of the rule that a pay- 
ment made under a mistake of law cannot be recovered back be, as Lord 
Ellenborough in Bilbie v. Lunley (2 East., 469) put it, that “every man 
must be taken to be cognizant of the law,” the application of which theory 
has been severely criticized in England (see also Keener on Quasi-Con- 
tracts), that very doctrine would defeat defendant, Mrs. Miller, in the 
instant case. The payment having been made by the trustee out of the 
trust fund, and in intended compliance with the terms of the trust under 
which she was the centui que trust, I think that she, as well as the trustee, 
would be chargeable with knowledge of the law, and therefore, with 
knowledge that she was not entitled to retain the payment unlawfully 
made to her. From either point of view, I am of opinion that the plain- 
tiff may properly credit itself with the appropriate sum out of income 
subsequently accruing and otherwise due to Mrs. Miller. Submit find- 
ings and decree accordingly. 


LIABILITY OF DRAWEE BANK TO DRAWER 
WHERE CHECK PAID ON FORGED 
PAYEE’S INDORSEMENT. 


Prudential Life Insurance Company of America v. National Bank of Com- 
merce in New York, New York Court of Appeals, 125 N. E. Rep. 824. 


An insurance company kept an account in the defendant bank. 
It sent to its agent two checks payable to the order of policy holders. 
The agent forged the payees’ indorsements, indorsed the checks per- 
sonally and deposited them in his own bank account. The checks 
were collected and the agent appropriated the proceeds. It was held 
that the personal indorsement by the agent was not a guaranty of 
the genuineness of the payees’ indorsements, binding on the insur- 
ance company. In indorsing the checks the agent was acting inde- 
pendently of his agency and the guaranty of genuineness imported by 
his indorsement was his personal guaranty and not that of the com- 
pany. 

It appeared that at the time of the payment of these checks the 
company had in its possession knowledge of facts, from which it 
should have known that its agent had previously committed similar 
forgeries. It was held that the question whether the company was 
negligent in not discovering the agent’s frauds, so as to relieve the 
defendant bank for liability on the two checks here involved, should 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 368, 463. 
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have been submitted to the jury. A judgment in favor of the plain- 
tiff was reversed and a new trial ordered. 


Action by the Prudential Insurance Company of America against 
the National Bank of Commerce in New York. From a judgment of the 
Appellate Division (184 App. Div. 891, 170 N. Y. Supp. 1107), affirming 
a judgment entered upon a directed verdict, the defendant by permission 
appeals. Judgments reversed, and new trial granted. 

See, also, 177 App. Div. 438, 164 N. Y. Supp. 269; 178 App. Div. 
898, 164 N. Y. Supp. 1110. 


CHASE, J. The plaintiff is an insurance corporation having its prin- 
cipal place of business in Newark, N. J. In 1912 and prior to that time, 
one Eaton was its manager and agent for the states of Maine and New 
Hampshire, and had his office at Portland, Me. In the course of the 
plaintiff’s business, and on March 18, 1912, it sent to Eaton at Portland 
a check drawn on the defendant bank to the order of Rena C. Phipps for 
$1,983.26, dated on that day, which stated on the face of the check that 
it was “in full for all claims under policy No. 164,163” (being a policy 
in which said Phipps was the beneficiary), and on the 24th day of March, 
1912, another check on said bank to the order of Ella M. Wade for 
$1,633.70, on the face of which was a similar statement to the effect that 
it was in full of a specified policy. Said checks were sent to Eaton to 
be delivered by him to the payees thereof, but, instead of de- 
livering the checks in accordance with his instructions, he in each case 
forged the name of the payee to the check, and deposited the same to 
his personal account with the Fidelity Trust Company of Portland, Me., 
and converted the proceeds thereof to his own use. The Phipps check 
was paid by the defendant on March 20, 1912, and the Wade check on 
March 28, 1912. The plaintiff demanded of the defendant that it return 
the amount so paid on said checks to it, but the defendant has neglected 
and refused to do so. This action is brought to recover the amount of 
said checks with interest. The trial court directed a verdict in favor 
of the plaintiff, and the judgment entered thereon has been unanimously 
affirmed by the Appellate Division. 

The Negotiable Instruments Law (chapter 38 of the Consolidated 
Laws) provides: 


“Where a signature is forged or made without authority of the per- 
son whose signature it purports to be, it is wholly inoperative, and no 
right to retain the instrument, or to give a discharge therefor, or to en- 
force payment thereof against any party thereto, can be acquired through 
or under such signature, unless the party, against whom it is sought to 
enforce such right, is precluded from setting up the forgery or want of 
authority.” Section 42. 





It is conceded that the name of the payee in each of said checks was 
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forged thereon by Eaton, and that he also personally indorsed said checks, 
and that they were paid by the defendant as stated. 

The defendant claims that the plaintiff is precluded from asserting 
in this action the forgery of the payee’s name on said checks, respectively, 
because Eaton, the manager and agent of the plaintiff, as stated, by his 
indorsement of the checks guaranteed the genuineness of the indorsement 
of the payees, and that the plaintiff is bound thereby. 

The defendant’s claim, in substance, is that Eaton by personally in- 
dorsing the checks in legal effect said to the trust company and all sub- 
sequent holders of the checks and to the defendant that the signatures of 
the payees on the checks and each of them was the genuine signature of 
such payee, and that he guaranteed the same, and also, that, as Eaton 
was the representative of the plaintiff at Portland, his representation and 
guaranty was the representation and guaranty of the plaintiff company. 

The defendant bases its claim in large part upon the reasoning and 
conclusion stated in London Life Insurance Company v. Molsons Bank 
(5 Ont. L. Rep. 407), which is a report of a case at a trial of the issues 
therein before a judge without a jury. The decision in that case, so far 
as it supports the contention of the defendant, is not in accord with the 
decisions of this court. 

This court in Welsh v. German-American Bank, 73 N. Y. 424, 29 
Am. Rep. 175, says: 


“The fact that the plaintiff intrusted checks to his clerk, * * * who 
forged the indorsements, made him no more responsible than if he had 
intrusted them to an expressman * * * and the expressman had forged 
the name of the payee.” 


And in Henry v. Allen, 151 N. Y. 1, 45 N. E. 355, 36 L. R. A. 658, 
this court says: 


“When an agent abandons the object of his agency and acts for him- 
self by committing a fraud for his own exclusive benefit, he ceases to act 
within the scope of his employment, and to that extent ceases to act as 
agent.” 


See Shipman v. Bank of the State of N. Y., 126 N. Y. 318, 27 
N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821; Frank v. Chemical 
National Bank of N. Y., 84 N. Y. 209, 38 Am. Rep. 501. Eaton had no 
apparent authority as an agent of the plaintiff to acquire the checks for 
deposit in his personal account. 


Weare of the opinion that Eaton, in forging the names of the payees 
of the checks and his indorsement of the checks following such forged 
indorsements, was acting independently of his agency, and wholly in vio- 
lation of the same, and that the plaintiff is not responsible therefor. The _ 
guaranty of the genuineness of the indorsement of the payees by reason 
of Eaton’s subsequent indorsement of such checks was the personal guar- 
any of Eaton, and not that of the plaintiff. 
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It is also claimed by the defendant that the plaintiff is precluded in 
this action from setting up the forgeries by Eaton of the checks under 
consideration because of its negligence in sending such checks to Eaton 
after knowledge of his previous forgeries and misapplication of its money 
or of facts which required the plaintiff to have made further inquiry and 
investigation into his acts before sending him such further checks. 

It is also claimed by the defendant that the record discloses such 
conduct on the part of Eaton of which the plaintiff had knowledge, or 
ought to have had knowledge, before the checks under consideration were 
paid, as required it in good faith and fair dealing to have informed the 
defendant not to pay such checks or at least which required the plaintiff 
to disclose to the defendant the possibility of irregularities or forgeries 
by Eaton in connection with checks sent by it to its Portland office that 
the defendant might have had an opportunity for special investigation of 
the indorsement of such checks before paying them. 

Eaton had held his position with the plaintiff at the time of the for- 
geries of the two checks under consideration for about four years. Such 
forgeries were among the last of a long series of fraudulent and crim- 
inal acts in connection with his position as a district manager and agent 
of the plaintiff. As long prior to 1912 as the early part of 1910 one of the 
plaintiff’s policy holders made application to Eaton for a loan by the 
plaintiff. An application therefor was forwarded to the plaintiff and 
passed upon favorably, which resulted in a check for the amount of the 
loan payable to the policy holder being sent to Eaton. He forged the 
name of the payee on that check, and deposited it in his personal account 
in the Fidelity Trust Company. Some time thereafter the policy holder 
who had not received the amount of the loan wrote to the plaintiff, mak- 
ing complaint because of the delay. The plaintiff wrote to Eaton, send- 
ing him a copy of the letter of the policy holder. Eaton forwarded his 
personal check to the policy holder, and wrote the plaintiff that payment 
had been made. The check of the plaintiff bearing the forged indorse- 
ment of the payee’s name must have been in its possession when the letter 
of complaint was received, and the plaintiff, with the genuine signature 
of the policy holder on the application for the loan in its possession, could 
have known of the forgery by Eaton, if it had made any reasonable in- 
vestigation of the check and documents in its possession. Similar for- 
geries by Eaton continued thereafter from time to time, and became 
more and more frequent until during the six months prior to March, 1912, 
Eaton forged the payee’s indorsement on substantially every check that 
was forwarded to him for delivery to policy holders. It appears that 
Eaton forged the signature of the payee on 100 or more of such checks. 

Eaton collected the premiums on the plaintiff’s policies in the states 
mentioned. A 30-day period of grace was allowed the policy holders 
after the premiums were due. Eaton took advantage of this fact to use 
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the premiums promptly paid for himself. He not only persistently used 
such premiums during such period of grace, but frequently upon excuses 
to the plaintiff continued to use such money even after the 30-day period 
had expired. His use of such premiums was in effect called to the plain- 
tiff’s attention at different times by letters from policy holders, saying, in 
substance, that they had not received a receipt for the premiums paid by 
them. When Eaton’s attention was called by the plaintiff to such com- 
plaints, he would reply with some feigned excuse for his failure to deliver 
such receipts. 

The plaintiff inspected Eaton’s office every six months, and the de- 
fendant claims that it knew, or should have known, at each of such times 
that Eaton had misappropriated some of the premiums collected by him. 
In November, 1911, an examiner for the plaintiff was at Eaton’s office. 
At that time he had misappropriated premiums collected to the extent 
of about $4,000. After the inspector arrived, and while he remained at 
the office, Eaton from day to day deposited in an account kept by the 
plaintiff in its name in said trust company of Portland exceptionally large 
amounts to make good the premiums that had been collected by him and 
not reported as paid. By such deposits he reduced the amount of his 
misappropriations about one-half. When the inspector left the office the 
misappropriations by Eaton of premiums collected by him and not settled 
and adjusted amounted to about $2,000, knowledge of which the defend- 
ant claims that the plaintiff had, or should have had, at that time. 

On February 27, 1912, the plaintiff sent to Eaton its check for $425 
to the order of John H. Cuzner and Eva May Cuzner in payment of the 
cash surrender value of a policy on Cuzner’s life, in which Eva May Cuz- 
ner was named as beneficiary. It was sent to Eaton for delivery to the 
Cuzner’s, who resided at Belfast, Me., about 125 miles distant from Port- 
land. Eaton forged the indorsement of the Cuzners thereon, and de- 
posited it to his personal account and the same was without delay col- 
lected from the Union National Bank of Newark on which it was drawn. 
It was paid by the Union National Bank on March 1. That bank re- 
turned plaintiff’s checks, paid by it daily. This particular check was re- 
turned to the plaintiff on March 2, but the receipt by the Cuzners for the 
payment was not returned until many days thereafter. 

On March 19, the day after the Phipps’ check was drawn, but before 
it was paid, the plaintiff received a letter from Mr. Cuzner dated March 
18, in which he called the plaintiff’s attention to the surrender of his pol- 
icy early in February for the purpose of obtaining the cash value thereof, 
and said: 


“T have heard nothing from you since then. * * * Please let me hear 
from you at earliest convenience.” 


The jury could have found that a casual comparison of the indorse- 
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ments on the Cuzner check in its possession with the genuine signature of 
the Cuzners, also in plaintiff’s possession, would have shown that the in- 
dorsements were not the genuine signatures of the Cuzners. 

Nothing was done by the plaintiff relating thereto so far as appears 
until March 21, when the plaintiff wrote to Eaton, saying that it had re- 
ceived a letter from Cuzner. In the letter it says that it forwarded a 
check to him, Eaton, on February 27 for the amount of the surrender 
value of the Cuzner policy, and further says: 


“On referring to the check which has been paid and returned to us 
by the Union National Bank, Newark, N. J., we find that it bears the 
indorsement of the payees and also your indorsement. Kindly inform us 
if you cashed this check for Mr. Cuzner.” 


The plaintiff was by the letter of Mr. Cuzner received by it March 
19 informed that he was at Belfast, and had not received its check, al- 
though plaintiff knew that the check had in fact been promptly returned 
from Portland and paid upon the apparent indorsement of the payees, 
followed by Eaton’s personal indorsement. No notice was given to the 
defendant of the facts about the Cuzner check, although the Phipps check 
was then outstanding and unpaid. Eaton replied that the check had been 
delivered to Spencer, a special agent, and returned by him because the 
insured wished two checks for different amounts. He then says: 


“TI therefore deposited the check and forwarded my checks in place 
and it seems the delay was occasioned by Mr. Spencer being out of town.” 


He adds that the matter is now satisfactorily adjusted. This was 
received by the plaintiff March 24. The check was then in the possession 
of the plaintiff, and it had been considered by it, as appears by plaintiff’s 
letter to Eaton, and it necessarily knew that the statements in the letter 
of Eaton were false. On March 24 Cuzner wrote the plaintiff, acknowl- 
edging the receipt of a check from Eaton on March 23, nearly a month 
after plaintiff’s check had been sent to Eaton for the Cuzners and it had 
been returned to the plaintiff apparently indorsed by the Cuzners. In 
such letter Cuzner said: 


“Inclosed find letter I received with check from Mr. Eaton. I re- 
ceived no check from you so could not have possibly indorsed it.” 


The letter of Eaton to Cuzner inclosed stated that the check of $425 
was handed to him therewith, and adds: 


“Will arrange for Mr. Spencer to return the check which is in his 
possession.” 
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This statement in the lett¢r by Eaton to Cuzner was not true, and the 
plaintiff then had in its possession indisputable evidence of its being un- 
true because as stated the check with the forged indorsement was in its 
possession and had been for days. Notwithstanding this evidence in the 
possession of the plaintiff it, on March 25, sent to Eaton the check pay- 
able to Ella M. Wade. He immediately forged the name of the payee 
thereto, and placed it in his customary way to his personal account, and 
it came back to the defendant bank for payment on March 28. The cor- 
respondence relating to the Cuzner check was called to the attention of 
the plaintiff’s superintendent of eastern agencies on March 27, and he 
stated that Eaton would be at the office the next day. On the morning of 
the 28th Eaton arrived at the plaintiff’s office and confessed to said super- 
intendent of agencies that he had forged the indorsements on the Cuzner 
check. He was referred to the president of the plaintiff, where he made 
a similar confession, but so far as appears he was not questioned in any 
way whatever in reference to other forgeries. So far as appears all other 
transactions were ignored. The conversation with said superintendent of 
agencies and with the president of the plaintiff occurred in the morning 
of March 28. The payment of the Wade check could have been stopped 
at the defendant bank at any time before 3 o’clock in the afternoon of 
that day. Nothing was done by the plaintiff. It does not appear that 
any examination whatever was made prior to March 28, 1912, with ref- 
erence to the genuineness of the indorsement of the 100 or more checks 
that had been forged by Eaton. Unless special request was made by the 
plaintiff to the defendant bank, the checks paid by it were not returned to 
the plaintiff by that bank until the first of the following month. The 
checks paid by it in February were returned to the plaintiff March 1, 
and those paid in March were returned April 1. So far as appears no 
special requisition for the return of the checks that had been sent to the 
Portland office was asked by the plaintiff. On April 9, Eaton wrote the 
plaintiff, confessing that he had forged the indorsements on the Phipps 
and on the Wade checks. In the meantime the plaintiff had its examin- 
ers at the office of Eaton in Portland, and reports were made from time 
to time by them to it. Eaton had also been attempting to borrow of the 
plaintiff on the value of the anticipated renewal premiums on policies 
written pursuant to the contract between Eaton and the plaintiff to pay 
his indebtedness. The plaintiff paid the claims of Phipps and of Wade 
by giving them and each of them a new check for the amount due them 
respectively. It is conceded that the plaintiff received some amount from 
Eaton to make good its losses by reason of his forgeries and misappro- 
priations of its money, but the court refused to allow evidence of the 
amount of such receipts. On April 22, on the plaintiff’s complaint or by 
its procurement, Eaton was arrested. After such arrest the plaintiff for 
the first time notified the defendant bank that the indorsements on the 
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checks now in suit had been forged, and demanded the return of the 
money to it. 


A depositor of a bank who receives from it a statement of his ac- 
count with its paid checks as vouchers is bound to examine the account 
and vouchers and to report to the bank without unreasonable delay any 
errors which may be discovered. Morgan v. U. S. Mortgage & Trust 
Co., 208 N. Y. 218, 101 N. E. 871, L. R. A. 1915D, 741, Ann. Cas. 1914D, 
462; Leather Mfrs. Bank v. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. 
Ed. 811; Dana v. National Bank of the Republic, 132 Mass. 156. 

The general rule stated in the Morgan Case in this court has been 
generally held not to extend to an examination of the indorsements of 
the payee of checks to ascertain the genuineness of such indorsements. 

In Crotten v. Chemical National Bank, 171 N. Y. 219, 227, 63 N. E. 
969, 972 (57 L. R. A. 529) this court say: 


“When a depositor has in his possession a record of the checks he 
has given, with dates, payees and amounts, a comparison of the returned 
checks with that record will necessarily expose forgeries or alterations. 
It is true that it will give no information as to the genuine character of 
the indorsements, and, because the depositor has no greater knowledge 
on that subject than the bank, it owes no duty in regard thereto. 
Welsh v. German-American Bank, 73 N. Y. 424 [29 Am. Rep. 175]; 
Shipman v. Bank of the State of New York, 126 N. Y. 318 [27 N. E. 
371, 12 L. R. A. 791, 22 Am. St. Rep. 821]. It is also true that verifica- 
tion of the returned checks would not prevent a loss by the bank in the 
case of the payment of a single forged check and probably not in many 
cases enable the bank to obtain a restitution of its lost money. It would, 
however, prevent the successful commission of continuous frauds by ex- 
posing the first forgeries. * * * Considering that the only certain test 
of the genuineness of the paid check may be the record made by the de- 
positor of the checks he has issued, it is not too much, in justice and fair- 
ness to the bank, to require of him, when he has such a record, to exercise 
reasonable care to verify the vouchers by that record. * * * If the depos- 
itor has by his negligence in failing to detect forgeries in his checks and 
give notice thereof caused loss to his bank, either by enabling the forger 
to repeat his fraud or by depriving the bank of an opportunity to obtain 
restitution, he should be responsible for the damage caused by his default, 
but beyond this his liability should not extend.” 


The reason given for not extending the rule to include an examina- 
tion of indorsements for the purpose of determining whether they are 
genuine is that the depositor has no greater knowledge on the subject of 
the genuineness of the signature of the payee than the bank. In the case 
now before us the plaintiff had in its possession the genuine signatures of 
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each of the payees in the several checks whose names were forged by 
Eaton. Whether the plaintiff exercised reasonable care in examining 
the checks retained as vouchers by the defendant is a question of fact. 
Critten v. Chemical National Bank, supra; Leather Manufrs. Bank v. 
Morgan, supra; Shipman v. Bank of the State of New York, supra. 

We think in this case that it was at least a question of fact upon the 
evidence before the Court, a brief statement of which we have given, 
whether the plaintiff was negligent in failing to examine the indorsements 
on the checks which had been returned to it by the defendant and other 
banks with the genuine signatures of the payees in its possession prior to 
the payment of the Phipps and Wade checks, and whether such negligence 
and the consequent failure of the plaintiff to notify the defendant of the 
information that it would have obtained by such examination contributed 
to the payment of said checks by the defendant bank. 

It is permitted to a bank to escape liability for repayment of amount 
paid out on forged checks by establishing that the depositor has been 
guilty of negligence which contributed to such payment and that it has 
been free from any negligence. Morgan v. U. S. Mtge. & Trust Co., 
supra. 

We think it was also a question of fact whether the plaintiff, after 
it knew, or should have known that Eaton had forged the indorsement on 
the Cuzner check, was negligent in failing to notify the defendant of such 
facts and the consequent danger of paying other checks sent by the plain- 
tiff to its Portland office without special information and knowledge in 
regard to the genuineness of the payee’s indorsements thereon. 

We are also of the opinion that evidence to a reasonable extent 
should have been permitted to show that the amount recovered by. the 
plaintiff from Eaton after the defendant bank had paid the Phipps and 
Wade checks included a repayment to it of the amounts in whole or in 
part charged to the plaintiff by reason of its payment of said checks, and 
also whether the defendant bank was prejudiced by the plaintiff with- 
holding its knowledge of Eaton’s crimes until after his arrest on April 22. 

Because of the failure of the court to submit the questions of fact 
arising upon the trial to the jury for its determination thereof, and be- 
cause of errors in the rulings of the court in excluding material evidence, 
the judgments should be reversed, and a new trial granted, with costs to 
abide the event. 

Judgments reversed, etc. 


isaac 
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NOTE TAKEN UP BY BANK OFFICERS AT DIREC- 
TION OF BANK EXAMINER. 


Maple-Gallia Coal Co. v. ee Court of Pennsylvania, 109 Atl. 
602. 


The bank examiner directed a bank to get rid of a $10,000 note 
which it held. The officers of the bank took the note up. It was 
held that-they were entitled to recover on the note against one who 
had signed it. 


Appeal from Court of Common Pleas, Allegheny County. 
Action by the Maple-Gallia Coal Company, now to the use of John 
F. White and others, against Beman Thomas and another. Judgment for 
plaintiff. From an order discharging a rule to open the judgment, the 
defendant named appeals. Appeal dismissed. 
Shafer, P. J., filed the following opinion in the court below: 


The judgment is against two defendants, one of whom, Beman 
Thomas, has filed a petition to open the judgment. Petitioner admits 
that he executed the note and warrant of attorney on which judgment 
was entered herein, being a note under seal for $10,000, dated June 17, 
1913, payable on demand, with which certain collateral was pledged. He 
also annexes to his petition a copy of an agreement made the same day 
between the Maple-Gallia Coal Company and the Rempel National Bank 
of Logan, Ohio, which shows that the note in question was delivered to 
the bank as general collateral security for the payment of any and all 
indebtedness of that company to the bank, and that upon payment of the 
indebtedness for which it was given as collateral it should be returned 
to the Maple-Gallia Coal Company, and that certain notes of the Maple- 
Gallia Coal Company and others belonging to it were discounted by the 
bank as provided for in that agreement. The petition then alleges that 
these notes were “fully paid or otherwise discharged as against said Ma- 
ple-Gallia Coal Company,” and that the use plaintiffs, who were officers 
of the bank, had full knowledge of the contract. He further alleges 
that, at the time of the assignment by the Rempel National Bank to the 
use plaintiffs, the Rempel National Bank had no interest in the note, and 
that no notice of any loss was ever given to the petitioner, and that the 
plaintiffs were not holders for value, and that the petitioner never con- 
sented to any extension or modification of the terms. 

From the evidence it appears that the bank examiner required the 
bank to get rid of the paper held in this way, and that thereupon the 
use plaintiffs, being officers of the bank, took up the note and paid the 
debt secured by it to the bank. It further appears that more than $10,- 
000 is still owing on the notes in question; the Maple-Gallia Coal Com- 
pany having proved entirely insolvent. We are unable to see in any of 
these circumstances any defense to the note on the part of the petitioner. 
The rule is therefore discharged. 

Beman Thomas appealed. 
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PER CURIAM. This appeal is dismissed, at appellant’s costs, on 


the opinion of the learned president judge of the court below discharging 
the rule to show cause why the judgment should not be opened. 


COUNTY BONDS ISSUED AT LESS THAN PAR 


Koochoching County v. Elder, a of Minnesota, 176 N. W. 


Under a statute declaring that a county shall not issue bonds at 
less than their par value, if bonds are issued at par and a commission 
of 5% paid to the buyer, the county may subsequently recover the 
amount of the commission paid. In this case the bid for the bonds 
was made by a corporation and the county agreed to pay the com- 
mission to one who controlled the corporation and owned practically 
all of its stock. 


HALLAM, J. In January, 1915, Koochiching county issued $186,- 
000 of ditch bonds. Defendant Nuveen was in the business of buying 
and dealing in municipal bonds in Chicago under the name of John Nu- 
veen & Co. George A. Elder was a bond broker at Duluth. He had or- 
ganized a corporation known as the Commercial Investment Company. 
He controlled the corporation, owned practically all its stock, and used it 
simply as an instrumentality for carrying on his personal business. 
Neither Elder nor his corporation were possessed of any considerable 
means, and could not buy such a bond issue as this, except by borrow- 
ing the money, or securing some person of means to finance the purchase. 
Nuveen had, or commanded, large means and was able to handle this 
bond issue. 

There is evidence that, for a period of 10 years, Elder had bought 
bonds in co-operation with Nuveen, on a profit-sharing basis. They 
had handled three previous issues for Koochiching county. Elder would 
buy the bonds, Nuveen would take them up. If necessary Nuveen would 
advance money to make deposits to accompany bids. Often the bid was 
made in Nuveen’s name. 

There may be difference of opinion as to how their relationship 
should be defined. Nuveen himself, in referring to the former bond 
transactions with Koochiching county, said, “We [\Nuveen & Co.] han- 
died these previous issues for county through broker,” and “former is- 
sues were in reality handled by us instead of Elder.” ‘The fact is that 
Nuveen and Elder had been engaged in a joint venture, and, whatever 
the form of the transaction as far as the municipality was concerned, they 
made division of the profit arising therefrom. 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), 151-164. ; 
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Then came a break in their relations. For the purchase of the is- 
sue of bonds involved in this action they interposed competitive bids. 
Elder succeeded in outwitting Nuveen’s representative, and he secured 
an acceptance of his bid for the bonds, nominally for the Commercial 
Investment Company, in fact for himself, and secured an agreement by 
which the county agreed to pay him a commission of 5 per cent. Nuveen 
then proceeded to negotiate with Elder. Elder’s testimony is that he 
told Nuveen the whole transaction, told him of the price and the commis- 
sion, and he testified that they closed this deal on practically the same 
basis as they had closed every other deal. Nuveen was to put up the 
money. Elder was to contribute 1 per cent, and on the last half 2 per 
cent of the 5 per cent commission, and it was calculated that by an ad- 
ditional profit of 5 per cent, by selling the bonds at a premium Nuveen 
could secure a satisfactory return. When the time came to issue the 
bonds, they were forwarded by the county, through the bank at Inter- 
national Falls, which acted as the county’s depository, to a Chicago bank. 
On their arrival Nuveen paid par and interest, less his share of the com- 
mission agreed upon. 

Section 5542, G. S. 1913, provides that a county board “shall have 
power to negotiate said bonds as they shall deem for the best interest of 
said county, but for not less than their par value.” Under such a statute 
a contract made by a county for sale of its bonds at less than par is, as 
between the original parties, void. A sale at par with an agreement for 
the payment of a commission to the purchaser is but an evasive way of 
accomplishing the same result, and such a transaction is void, Dillon, 
Municipal Corporations, p. 1400; Abbott, Public Sec. § 245; Church v. 
Hadley, 240 Mo. 680, 145 S. W. 8, 39 L. R. A. (N. S.) 248; Bay City v. 
Lumberman’s Bank, 193 Mich. 533, 160 N. W. 425; Appeal of Whelen, 
108 Pa. 162, 1 Atl. 88; and this is true though the net result is the pay- 
ment of interest on the money received at a rate not exceeding the rate 
which the municipality might agree to pay, Hunt v. Fawcett, 8 Wash. 
396, 36 Pac. 318. 

This is not like the employment of a fiscal agent and payment to him 
of a commission to make a sale. The two transactions are not the same. 
A commission paid to a buyer is plainly a sale at a discount. A buyer 
receiving the commission may also keep any profit he may make on a re- 
sale, while if he is an agent, the municipality is entitled to the benefit 
of the profit on any sale he may make. 

If bonds are sold for less than par and the purchaser has again 
disposed of them we think the county may recover the amount of the 
discount from the person to whom it sold them. See Bay City v. Lum- 
berman’s Bank, 193 Mich. 533, 160 N. W. 425. 
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As far as Elder is concerned this sale was for less than par. The 
commission was a mere sham and in fact a discount. The right to re- 
cover the amount thereof from Elder is clear. If Nuveen knew all the 
facts, and the jury, upon sufficient evidence, found that he did, we think 
the right to recover from Nuveen is also clear. Although the original 
bid and its acceptance by the county was a transaction between the coun- 
ty and Elder alone, Nuveen later became a party to the transaction. He 
adopted all that Elder had dome and accepted the fruits of it. It was 
more than mere ratification. Ratification presupposes an act already 
done or completed. In this case Nuveen participated in, and actually 
carried through, the negotiation begun by Elder and in his own name, 
or, for him in the name of his corporation. When one becomes a party 
to an illegal scheme at any stage of its execution it is the same as though 
he were a party to it from its inception. Gammons v. Gulbranson, 78 
Minn. 21, 80 N. W. 779. See Virtue v. Creamery Package Mfg. Co., 
123 Minn. 17, 40, 142 N. W. 930, 1136. The fact that Elder, in form, 
made a sale of the bonds to Nuveen, and that Elder received his part 
of the discount by presenting a bill to the county, are matters of form 
rather than substance. In substance Nuveen was a participant in the 
transaction. 


Other questions raised on the appeal do not require extended discus- 
sion. The complaint contains much immaterial matter but we think it 
sufficiently states the cause of action which we hold was established. 

What has been heretofore said disposes of the objection that it was 
error to admit evidence of prior transactions between Elder and Nuveen. 
These facts are closely related to the present transaction. 

It was also proper to receive evidence of the details of transaction by 
which the negotiation was closed. In view of the relation of the parties, 
this history of the transaction was properly in the case. 

We have examined with care the objection raised to certain language 
of the court in the presence of the jury and to the charge of the court. 
They present no reversible error. 

The Court styled this transaction as fraudulent. It was fraudulent. 


He told the jury that “this 5 per cent” was divided between Elder 
and Nuveen. It was. 


It was not error, though perhaps not necessary, to instruct as to what 
constitutes constructive knowledge. 

It was not error to instruct that Nuveen was liable if at all for the 
full amount of the discount. As a participant in the transaction, he 
clearly was so liable or not at all. 

Order affirmed. 





THE BANKING LAW JOURNAL 


CHECKS FRAUDULENTLY SIGNED BY 
DEPOSITOR’S CLERK. 


Mueller & Martin v. Liberty Insurance Bank, Court of Appeals of Ken- 
tucky, 218 S. W. Rep. 465. 


A corporation kept its account in the defendant bank. An em- 
ployee, who was authorized to sign the corporation’s name to checks 
for proper purposes, signed a number of checks payable to the or- 
der of a building association. He was secretary of the association 
and he indorsed its name on the back of the checks with a rubber 
stamp and collected the checks, keeping the proceeds. He had no 
authority to indorse checks payable to the association. In an action 
by the corporation against the bank it was held that the checks were, 
in effect, payable to a fictitious payee and, therefore, payable to bear- 
er, under the Negotiable Instruments Law. The indorsements were 
immaterial and the bank was protected in paying the checks. 


Action by Mueller & Martin against the Liberty Insurance Bank. 
Judgment of dismissal, and plaintiff appeals. Affirmed. 


CLARKE, J. Appellant, Mueller & Martin, is a corporation. 
George L. Martin had authority to sign its name to checks against its 
account with appellee bank. He drew seven checks, aggregating $2,- 
972.50, on appellee bank, payable to the German Savings Fund Company 
Building Association and signed appellant’s name thereto. He was also 
secretary of the building association, but had no authority to sign or in- 
dorse its name to checks or receive payments thereof. 

He did, however, indorse on all of said seven checks with a rubber 
stamp the name “the German Savings Fund, Company Building Asso- 
ciation.” Below that indorsement he signed or stamped his own name, 
and drew the money out of the bank on same. These checks appellee 
charged against the account of Mueller & Martin. 

In this action Mueller & Martin seek to recover of the bank the 
amount of these checks, with interest. A demurrer was sustained to the 
petition and same dismissed. Plaintiff appeals. 

In addition to the above facts the petition alleges with reference to 
each check that Mueller & Martin was not indebted to the building asso- 
ciation in the amount thereof and had no business with it; that the check 
was not executed in pursuance of a business transaction, but was simply 
a scheme or device of George L. Martin to secure the several sums for 
his own private purposes and uses; that defendant paid the checks with 
the indorsements thereon without authority in law out of funds belonging 
to plaintiff, and refused to refund same. 

The lower court held that the checks were made payable to a “fic- 
titious person,” as the term is used in subsection 3 of section 9 of the 


Baiting) $308 similar decisions see Banking Law Journal Digest (Second 









THE BANKING LAW JOURNAL 329 





























Negotiable Instruments Act, being subsection 9 of section 3720b, Ken- hs 
tucky Statutes, and were by the terms of that act payable to bearer ; that, 
therefore, the checks having been issued under authority from the maker, 
the bank was authorized to pay same to bearer out of the maker’s funds, 
regardless of whether prior indorsements were genuine or not, and with- 
out inquiry. 

This conclusion is fully sustained by many cases decided both be- 
fore and after enactment of negotiable instruments acts identical in terms 
on the subject with our act. That this was the accepted rule at common 
law and before the passage of negotiable instruments acts is sufficiently 
attested by the following authorities: 

In Samuel Foster v. Nathaniel Shattuck, 2 N. H. 446, it was held: 


“When a note, however, is made payable to the name of some person 
not having any interest and not intended to become a party in the trans- 
action, whether a person of such name is or is not known to exist, the 
payee may be deemed fictitious. The name is assumed merely to give 
form to the instrument. * * * We are inclined to adopt this construc- 
tion * * * to prevent the note from becoming a mere nullity when found- 
ed on a full and fair consideration. Such construction injures nobody, 
and is no more forced than to hold that when the name of the payee is 
left blank ‘it is the same thing as if “the defendant had made the bill 
payable to bearer.”’” 


Coggill v. American Exchange Bank, I N. Y. 113, 49 Am. Dec. 310: 


“As the payee had no interest, and it was not intended that he should 
ever become a party to the transaction, he may be regarded, in relation 
to the matter, as a nonentity ; and it is fully settled that when a man draws 
and puts in circulation a bill that is payable to a fictitious person the 
holder may declare and recover upon it as on a bill payable to bearer.” 


SS — ence 





Bartlett v. First National Bank of Chicago, 247 III. 490, 93 N. E. 
337: 
















“The drafts drawn by R. L. Walsh in the name of the appellants } 
against themselves were all made payable to some person who resided “. 
near Reddick, or bearer, and in the sense that there were such individuals a 
as payees the payees named in the draft were not fictitious persons At “ 
the time, however, Walsh drew said drafts he did not intend that the 
persons whose names were inserted as payees in said drafts should have 
any interest in said drafts or that said drafts should ever be delivered 
to said payees, or that said payees should indorse said drafts in order to 
receive payment therefor or for the purpose of negotiating the same. 
In the eye of the law, therefore, the payees named in the drafts were 
not bona fide payees but mere fictitious persons. Said drafts were, 
therefore, in law, payable to bearer, and were transferable, therefore, 
by delivery, and upon their receipt by appellee payment thereof could is 
be enforced against the appellants by the First National Bank of q 
Chicago without claiming through the said forged indorsements, but 
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as the holder of negotiable paper made payable to bearer.” 


Not only was this the common-law rule, but statutes containing the 
identical terms of our Negotiable Instruments Act have been construed 
to have this effect. The English Bill of Exchange Act, enacted in 1882, 
has been largely copied into negotiable instrument laws adopted in this 
country. Section 9 of our act is a literal copy of section 7 of that act. 
In construing this section it was held by the House of Lords in Bank 
of England v. Vagliano, L. R. I A. C. 107, that— 


“Whenever the name inserted as that of the payee is so inserted by 
way of pretense merely, without any intention that payment shall only 
be made in conformity therewith, the payee is a fictitious person within 
the meaning of the statute, whether the name be that of an existing per- 
son or of one who has no existence, and that the bill may in each case 
be treated by a lawful holder as payable to bearer.” 


The Negotiable Instrument Law of Pennsylvania (Laws 1901, p. 
194) contains the identical provision as section 9 of our act. 

In Snyder v. Corn Exchange National Bank, 221 Pa. 599, 70 Atl. 
876, 128 Am. St. Rep. 780, a case arising under that law, the facts were 
entirely analogous to those of the case at bar. Greenfield, a clerk for 
Harrison Snyder & Son had authority to draw checks against its ac- 
count with the Corn Exchange National Bank. He drew checks paya- 
ble to Chas. Nieman, a man who had no business relations with the firm, 
and forged Nieman’s indorsement. The bank paid the checks and charg- 
ed them against the firm’s account. The firm sued to recover just as has 
appellant here. The Court held the firm could not recover because the 
payee was a fictitious person and the check payable to bearer within the 
meaning of the Negotiable Instrument Act. 

To the same effect is Trust Co. of America v. Hamilton Bank, 127 
App. Div. 515, 112 N. Y. Supp. 84, construing the similar provision of 
the New York act (Laws 1897, c. 612, § 28). 

These authorities would seem conclusive of this case, especially as 
counsel for appellant admit they can find none to the contrary, but they 
earnestly insist the very terms of our act, upon a point not discussed in 
either the Pennsylvania or the New York case, supra, require a different 
construction. 

Our act, in so far as applicable, is as follows : 


“The instrument is payable to bearer: * * * 
_ “Third. When it is payable to the order of a fictitious or nonexist- 
ing person, and such fact was known to the person making it so payable.” 


It is insisted, conceding the payee to be a fictitious person, as the 
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term is used, the check is not payable to bearer unless also “such fact 
was known to the person making it so payable.” 

Appellant would have us construe this clause, “and such fact is 
known to the person making it so payable,” as applicable to the maker of 
the bill rather than “the person making it so payable;” that is, that Muel- 
ler & Martin must be chargeable with notice that the checks were made 
payable to a fictitious person before the checks can be considered as pay- 
able to bearer. If this were its meaning, then the whole provision would 
be ineffective in practically every case where the purpose of the person 
drawing the check was fraudulent, since where such is his purpose his 
principal is not chargeable with notice of his agent’s acts done in the 
apparent scope of his authority but with a purpose to defraud the prin- 
cipal. Ohio Valley Banking & Trust Co. v. Citizens’ National Bank, 
173 Ky. 640, 191 S. W. 433. 

Such, however, is not its meaning, as is plain from the very language 
employed as well as the evident intent of the enacting power. 

The words “the person making it so payable,” given their ordinary 
meaning, refer to the person who actually drew the bill, whether he be 
the nominal maker or not. Had the Legislature intended that this should 
refer not to the person drawing the check but to the nominal maker, 
more fitting language certainly would have been employed, as might 
easily have been done. Not only so, but to give the clause the strained 
construction urged by appellant rather than the ordinary meaning of the 
language employed would pervert the very purpose of the provision. 

The enactment was to make negotiable and with safety to those 
handling it a bill which otherwise would have been quite difficult, if not 
impossible, of negotiation. Purposely made payable to a nonexistent or 
fictitious person by the person who drew it in that shape for his own con- 
venience, how could it be validly indorsed and put in circulation by such 
a payee? Its payment by the maker might be defeated most easily, if 
not always, by simply denying the validity of the indorsement the bill 
carried when presented. Hence even before negotiable instruments acts 
were adopted, indorsements of such payees were held immaterial and the 
bill was treated as payable to bearer. The negotiable instrument laws 
were enacted with full knowledge of these facts, and are always construed 
as declaratory merely of the law merchant unless plainly a change was 
intended. 


This provision is therefore to be construed as a statutory declara- 
tion of what had already been worked out in practice as a safe rule of 
trade and approved by judicial pronouncement. And when this meaning 
has the further approval of subsequent judicial interpretation, it would 
be little short of recklessness to venture a different construction, especial- 
ly at the instance of one who confesses his inability to cite authority of 
any kind therefor. 





332 THE BANKING LAW JOURNAL 


In both the New York and the Pennsylvania cases cited above, and 
which construed the similar provisions of the Negotiable Instruments 
Acts of those states, this question, though not discussed, was presented 
on the facts. In both cases it is plainly assumed that the clause under 
discussion referred to the person who drew the check rather than the 
maker. In the Pennsylvania case the court say: 


“The averment in the affidavit of defense is that Nieman was not a 
real bona fide payee, but was in legal contemplation a fictitious person; 
such fact having been well known to Greenfield at the time he drew the 
checks.” 


When it is conceded that the person who drew the check to a ficti- 
tious person had. authority from the maker to so do, the maker rather 
than the innocent holder should in good conscience bear the loss resultant 
upon the perfidy of the maker’s chosen agent in the application of the 
funds. Any other conclusion would be monstrous, as well as violative 
of the very terms of the statute enacted unquestionably to avert such a 
result. 

Wherefore the judgment is affirmed. 


NEGOTIABILITY OF CERTIFICATE OF DEPOSIT. 


Nelson v. Citizens’ Bank, a Ne os papetme Court, Appellate Division, 
180 N. Y. Supp. 747. 


A certificate of deposit, which reads: “Partin Manufacturing 
Co. (a corporation) has deposited with this bank $500.00 payable 
six months without per cent per annum interest on return of this 
certificate properly indorsed,” is a negotiable instrument under the 
Negotiable Instruments Law, requiring an instrument to be payable 
to order or to bearer and can be enforced by a holder in due course, 
notwithstanding an agreement between the original parties that the 
certificate should be payable only to certain persons. 


Action by John M. Nelson against the Citizens’ Bank. From judg- 
ment for defendant entered on a directed verdict on motions of both par- 
ties, and from an order denying his motion to set aside the verdict, the 
plaintiff appeals. Reversed, and final judgment directed for plaintiff. 


LAUGHLIN, J. The single joint presented by the appeal is wheth- 
er three certificates of deposit issued by the defendant were negotiable 
instruments. On the 3d day of October, 1915, and the 4th day of Jan- 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 170. 
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uary, 1916, agreements in writing were made between the defendant, a 
bank, at Lexington, Ky., and the Partin Manufacturing Company (which 
for the sake of brevity will be referred to as the company), of Memphis, 
Tenn., by which the bank agreed to deliver to the company certificates 
of deposit. By the first agreement the bank contracted to issue to the 
company certificates of deposit to be used by the company to guarantee 
to its customers the delivery of goods under its contracts with them. 
The certificates were to be delivered by the bank on the receipt of notes 
from the company’s customers for like amounts, and the bank agreed if 
the notes were paid it would pay the certificates to the party paying the 
notes, or to the company if it settled with the customer, and it was agreed 
if the notes were not paid the certificates were not to be paid, but were 
to be used in taking up the unpaid notes, and that the certificates were 
“to bear such indorsement when used by the said Partin Mfg. Co. as re- 
stricts the payment in accordance with a form to be prepared and to 
be used on like certificates of the National Bank of the Republic.” The 
last agreement, which evidently was designed to take the place of the 
first, states the purpose of the certificates, the same as the first agreement, 
but expressly provides that the certificates are to be nonnegotiable, and 
that the certificate issued against the note of a particular customer was to 
be used with that particular customer only, and that the certificates were 
to be returned to the company by the customers on the delivery of the 
merchandise and were then to be returned to the bank and used in liqui- 
dating the particular customer’s notes for which they were issued, and in 
the event of the payment of the notes before the return of the certificates 
the bank agreed that it would pay the certificates on demand to the com- 
pany, otherwise the agreement was substantially the same as the first. 


The certificates issued by the bank pursuant to these agreements bore 
serial numbers. The restrictive indorsement which it was agreed the 
company should use on the certificates was a form showing that the cer- 
tificate was deposited in escrow with a bank to guarantee the delivery of 
an automobilé which the company agreed to deliver to a customer, and 
provided, on the part of the depositary of the certificate, for its return 
to the company upon proper notice that the automobile had been shipped. 
On the 10th day of October, 1917, and on the receipt of the notes of cus- 
tomers therefor, pursuant to the last agreement, the bank issued and de- 
livered to the company three certificates of deposit for $500 each, all of 
which, with the exception of the numbers, were as follows: 


“No. 4857 Citizens’ Bank, 
“Lexington, Tenn., Oct. 10, 1917. 
“Partin Manufacturing Co. has deposited with this bank five hundred 
dollars ($500.00) payable six months without per cent, per annum in- 
terest on return of this certificate properly indorsed. 
“Tsigned] John A. McCall, a Cashier. 
“Not subject to check.” 
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The company sold, indorsed, and delivered these certificates to the 
Continental Credit Trust Company on the 19th day of October, 1917, 
for the sum of $1,370. The purchaser was not one of the company’s 
customers, and the form of indorsement which the company agreed with 
the defendant to use was not used or indorsed on the certificates. The 
purchaser had no notice or knowledge of the fact that the certificates had 
been issued pursuant to said agreement, and no inquiry was made by 
the purchaser with respect thereto. The purchaser on the 10th of April, 
1918, which was the date the certificates were payable, caused them to be 
presented to the defendant for payment, and payment was refused on the 
ground that they had been transferred in violation of the contract. On 
the 19th day of April, 1918, the purchaser assigned the certificates to the 
plaintiff, who thereafter brought this action thereon. The facts with 
respect to the agreement and the further facts that the certificates were 
issued under it and were fraudulently diverted by the company, and that 
the notes for which they were issued were not paid, were shown by de- 
fendant under a defense presenting those issues. 







































If the certificates were negotiable, the plaintiff’s assignor, an associa- 
tion of individuals, were bona fide holders for value. There can be no 
doubt but that the certificates sufficiently conform to the requirements of 
section 20 of the Negotiable Instruments Law (Consol. Laws, c. 38) 
with the possible exception of subdivision 4 thereof. That section pro- 
vides: “An instrument to be negotiable must conform to the following 
requirements.” And subdivision 4 thereof is as follows: “(4) Must be 
payable to order or to bearer.” The rule of construction by which we are 
to determine whether the instrument conforms to the requirements of said 
section 20 is prescribed in section 29 and is as follows: 


“The instrument need not follow the language of this chapter, but 
any terms are sufficient which clearly indicate an intention to conform to 
the requirements thereof.” 





The language of subdivision 4 of section 20 which provides that the 
instrument must be payable to order or bearer was not followed, and 
therefore the decision depends upon whether the terms used in the cer- 
tificate clearly indicate an intention to conform to the requirements of 
section 20. It is obvious that the defendant could easily have guarded 
against any claim that the certificates were negotiable by providing that 
they might become payable to a customer of the company, and that they 
sold and failed to deliver an automobile or that they were subject to the 
contract. It is evident from the agreement that it was contemplated that 
they might become payable to a cusomer of the company, and that they 
were intended to be negotiated to a limited extent. The defendant could 
have had the blank form of indorsement printed on them, but instead of 
that it trusted the company, its customer, and it used them without the 
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form of indorsement agreed upon. The defendant’s agreement to pay 
the amount of the deposit in six months on the return of the certificates 
“properly indorsed” cannot, as claimed by defendant, be construed as 
referring to an indorsement by the company for the purpose only of re- 
ceiving payment thereon from defendant. 

It is argued by counsel for the respondent that the depositor being a 
corporation the words “properly indorsed” have reference to an author- 
ized indorsement by the company on returning them for redemption, and 
that those words were used to protect the company against a wrongful 
surrender of the certificates without authority. The agreement shows, 
however, that the certificates were intended to inure to the benefit of the 
customers of the company in the event that the company failed to deliver 
the merchandise after the customers had paid the notes, and it is to be 
inferred that the notes were to be paid before the merchandise was to be 
delivered, and therefore the certificates were intended to be guaranties 
to the customers that the merchandise would be delivered. It follows 
that the words “properly indorsed” would relate, in the event that the 
company failed to deliver the merchandise to the customer after the cus- 
tomer paid the notes, to an indorsement by such customer. In determin- 
ing whether these certificates were negotiable, I think the fact that the 
defendant was a bank has a very important bearing, for it is customary 
for banks to issue certificates of deposit which are intended to be nego- 
tiated and usually are negotiable. Pardee v. Fish, 60 N. Y. 265, 19 Am. 
Rep. 176. 

It will be observed that there is no specification in these certificates 
of a payee. The agreement of the bank is not to pay to the depositor, 
but to pay to the person presenting the certificates, providing they were 
properly indorsed. This requirement, I think, indicates that they were 
intended to be negotiable, and by the agreement it was so intended to a 
limited extent. I am of opinion that the certificates are to be construed 
the same as if they had provided that the money was payable to the order 
of the depositor, for they were issued to the depositor and were payable 
on the return of the certificate properly indorsed, which implies that they 
were to be indorsed by the depositor precisely the same as if they had been 
payable to the order of the depositor. 

In the case of Forrest v. Safety Banking & Trust Co., 174 Fed. 345, 
Circuit Court, Eastern Circuit of Pennsylvania, it was held that a like 
certificate of deposit issued to an individual payable on the return of the 
certificate on a specified day, which was six months, less one day, from 
its date, “properly indorsed,” was negotiable. 

In National Bank of Ft. Edward v. Washington County National 
Bank, 5 Hun, 605, it was held that a certificate of deposit issued by a 
bank payable to an individual, payable on the return of the certificate 
“properly indorsed,” was negotiable. In that case no question appears 





















336 THE BANKING LAW JOURNAL 


to have been raised in the points with respect to the negotiability of the 

certificates, but the basis of the decision was that it was negotiable, and 
in the opinion of Learned, P. J., concurred in by his Associates, he states 
that when a bank issues such a certificate it contracts to pay the money to 
any holder of the certificate when “properly indorsed,” and that it is 
liable to a bona fide holder for value notwithstanding that owing to a 
great lapse of time, which in that case was seven years, it may have paid 
the money to the original depositor, and that such a certificate, where no 
time for payment is specified, is not dishonored until presented for pay- 
ment. The court affirmed a judgment for the plaintiff on the certificate, 
and an appeal therefrom was dismissed by the Court of Appeals (72 N. 
Y. 606) without considering the merits. 

In Barnes v. Ontario Bank, 19 N. Y. 152, a certificate of deposit 
was issued by the cashier of a bank, reciting that the depositor had de- 
posited with the bank a specified amount to the credit of himself, and that 
it was payable on the return of the certificate “properly indorsed.” It 
was held that the certificate of deposit was a negotiable instrument, and 
that the bank was liable thereon to a bona fide holder for value, notwith- 
standing the fact that no consideration was received by the bank therefor 
and the cashier acted dishonestly. 

In the case of Zander v. New York, Security & Trust Co., 178 N. Y. 
208, 70 N. E. 449, 102 Am. St. Rep. 492, there is a clear intimation in 
a dictum that such a certificate, payable to a depositor or his assigns, 
would be negotiable. It has also been held that bonds payable, not 
to order or bearer, but to a particular person or assigns, were nego- 
tiable. Brainerd v. N. Y. & Harlem R. R. Co., 25 N. Y. 496; Citizens’ 
Saving Bank v. Greenburg, 173 N. Y. 215, 65 N. E. 978. 

_ It follows therefore that the judgment and order should be reversed, 
with costs to the appellant, and final judgment should be entered in favor 
of the apvellant for the amount of the certificates, with interest and costs. 


RIGHT OF BANK DISCOUNTING DRAFT 
TACHED TO BILL OF LADING TO 
PROCEEDS OF DRAFT. 


AT- 


Fourth National Bank of Montgomery, Ala. v. Bragg, Supreme Court of 
Appeals of Virginia, 102 S. E. Rep. 649. 


One Covington, at Montgomery, Ala., drew a draft on a party 
in Richmond, Va., attached it to a bill of lading for a shipment of 
corn and deposited the draft and bill in the plaintiff bank. The bank 
credited the draft to Covington’s account as cash and he was allowed 
‘9 check out the proceeds. The bank forwarded the draft to its 
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correspondent at Richmond. While the proceeds were in the hands 
of the correspondent they were attached by the defendant, a creditor 
of Covington’s. It was held that the bank and not the creditor was 
entitled to the proceeds. Upon crediting the draft to Covington’s 
account and permitting him to withdraw the proceeds the bank be- 
came the owner of the draft and of the shipment of corn against 
which it was drawn and Covington thereafter had no interest in the 
draft or its proceeds attachable by a creditor. 


Action by W. G. Bragg against W. F. Covington, in which the 
Fourth National Bank of Montgomery, Ala., intervened. Judgment for 
plaintiff, and intervener brings error. Reversed, and judgment entered 
for the intervener. 


KELLY, P. On December 7, 1917, W. F. Covington, trading as 
Covington Manufacturing Company, at Montgomery, Ala., drew a sight 
draft for $1,740.21 on Manchester Mills, Richmond, Va., and attached 
thereto a bill of lading for a shipment of corn. This draft, with the 
bill of lading attached, was deposited by Covington in the Fourth Nat- 
ional Bank of Montgomery, where he had a regular account. The item 
was not entered for collection, but was treated as cash, and along with 
other cash items deposited at the same time (the total deposit being $1,- 
875.23) was placed immediately to Covington’s credit and subject to his 
check. His account at the bank continued thereafter in the usual course 
of such accounts until some time in April, 1918, when it became over- 
drawn and was discontinued. In the meantime, however, although the 
account had been active and Covington’s balance at times substantial, the 
balance had fluctuated, and shortly after the deposit of the draft above 
mentioned, to wit, on December 11, 1917, the balance was reduced to 
about $600, on December 15 to about $300, and on January 14, 1918, to 
less than $25. It thus appears that to all substantial intents and purposes 
the full amount placed to his credit on account of the draft was paid out 
upon. his checks. 

It was the custom and usage of the banks in Montgomery to take 
out-of-town drafts as cash, giving the depositor credit therefor and al- 
lowing him to check upon the amount at once; but in such cases the de- 
posit had first to be approved by some officer of the bank authorized for 
that purpose. In this case the deposit appears to have been approved by 
the cashier of the bank, an officer having such authority. It was always 
understood that, if such drafts were not paid by the drawee, they would 
be charged back, or the depositor otherwise held ultimately liable there- 
for. 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 134. 
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The draft was forwarded by the bank to its correspondent, the 
American National Bank, in Richmond, by which it was presented, and, 
after the deduction of a small amount, which was authorized by the 
bank, with the approval of Covington, the same was paid on February 2, 
1918, there having been some delay and negotiations with reference there- 
to between its presentation and payment. 

The day the draft was paid to the American National Bank, the 
proceeds were attached by W. G. Bragg for the satisfaction of an un- 
liquidated demand against Covington which he was then asserting in a 
foreign attachment proceeding in the circuit court of the city of Rich- 
mond. The Fourth National Bank intervened by petition, claiming to 
have been the holder in due course of the draft and as such the owner of 
the proceeds of the bill of lading. The case was tried by the court and a 
jury. There was a verdict and judgment in favor of Bragg, and the 
case is here upon a writ of error. 

It is a platitude of the law merchant that a bona fide assignment or 
transfer of a bill of lading vests in the assignee or transferee the title 
of the shipper to the goods covered by the bill. Smith’s Mercantile Law, 
p. 378;4 R. C. L. p. 32, and cases cited in note 19. Equally familiar and 
well settled is the proposition that, where a bank takes an assignment of 
a bill of lading and pays the accompanying draft of the shipper for the 
value of the goods, the bank thereby becomes a bona fide holder, and no 
attachable interest in the goods or procceds thereof remains in the ship- 
per. Buckeye National Bank v. Huff, 114 Va. 1, 7, 75 S. E. 769; Walsh 
Boyle & Co. v. National Bank, 228 Ill. 446, 81 N. E. 1067. 

The important question in this and all similar cases is whether it 
can be said that the draft with the bill of lading attached has been taken 
by the bank in such way as to constitute an assignment of and payment 
for the bill. The answer here depends upon the manner in which the 
draft as the medium both of the assignment of and the payment for the 
bill, was deposited in and handled by the bank; and the case thus pre- 
sents the very common, but very important, and not altogether simple 
question as to the circumstances under which a bank, in taking from a 
customer a check or draft in the usual course of the banking business, 
will become the owner of such check or draft, as distinguished from a 
mere collecting agent for the customer. The authorities upon the ques- 
tion are multitudinous and not altogether harmonious, but they may be 
safely said to clearly preponderate in favor of the view that under the 
facts of this case the bank became the owner of the draft by purchase, 
and accordingly the owner of the bill of lading and its proceeds. 

Some general discussion of the authorities seems desirable, since the 
question, precisely as it arises here, can hardly be said to have been defi- 
nitely settled either in this state or in the state of Alabama, where the 
draft was drawn and deposited. 
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In Burton v. United States, 196 U. S. 283, 25 Sup. Ct. 243, 49 L. Ed. 
482, the following observations, pertinent here, were made by Mr. Jus- 
tice Peckham, who delivered the opinion of the court, concurred in 1 by 
all of the Justices except Mr. Justice Harlan: 


“There was no oral or special agreement made between the defendant 
and the bank at the time when any one of the checks was deposited and 
credit given for the amount thereof. The defendant had an account with 
the bank, took each check when it arrived, went to the bank, indorsed 
the check, which was payable to his order, and the bank took the check, 
placed the amount thereof to the credit of the defendant’s account, and 
nothing further was said in regard to the matter. In other words, it was 
the ordinary case of the transfer or sale of the check by the defendant 
and the purchase of it by the bank, and upon its delivery to the bank 
under the circumstances stated the title to the check passed to the bank 
and it became the owner thereof. It was in no sense the agent of the 
defendant for the purpose of collecting the amount of the check from 
the trust company upon which it was drawn. From the time of the de- 
livery of the check by the defendant to the bank it became the owner 
of the check; it could have torn it up, or thrown it in the fire, or made 
any other use or disposition of it which it chose, and no right of the de- 
fendant we ' have been infringed. The testimony of Mr. Brice, the 
cashier of . Riggs National Bank, as to the custom of a bank, when 
a check was not paid, of charging it up against the depositor’s account, 
did not in the least vary the legal effect of the transaction; it was simply 
a method pursued by the bank of exacting payment from the indorser of 
the check, and nothing more. There was nothing whatever in the evi- 
dence showing any agreement or understanding as to the effect of the 
transaction between the parties—the defendant and the bank—making 
it other than such as the law would imply from the facts already stated. 
The forwarding of the check ‘for collection,’ as stated by Mr. Brice, 
was not a collection for defendant by the bank as his agent. It was 
sent forward to be paid, and the Riggs Bank was its owner when 
sent.” 


The case of Ditch v. Western National Bank, 79 Md. 192, 29 Atl. 
72, 138, 23 L. R. A. 164, 47 Am. St. Rep. 375, is instructive and much 
in point. Shyrock & Co. drew their check on the Third National Bank 
of Baltimore, payable to the order of one Reese, who indorsed it to the or- 
der of Ditch & Bro., and the latter in turn indorsed it “for deposit to the 
credit of” themselves. There was no special arrangement made between 
the depositor and the bank with reference to checking on the deposit, but 
the evidence shows that the effect of the transaction was to give to Ditch 
& Bro. a credit with the bank and the unconditional right to check upon 
it. The Court said in the course of the opinion: 


“If Nicholson & Sons ['the bankers] had paid to Ditch & Bro. the 
full amount of the check in coin or currency when it was delivered to 
them, it is supposed that there would have been no question about the na- 
ture and effect of the transaction. But they gave Ditch & Bro. what 
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was preferred to the coin or currency; they gave them the unconditional 
right to get the coin or currency at any time they might see fit to call 
for it, thus relieving them from the trouble and risk attending the care 
and custody of it. Now, it is extremely difficult to see on what principle 
or by what process Ditch & Bro. could retain any interest in this check 
after they had delivered it to a blank indorsee and had received full and 
valuable consideration for it. It will not be alleged by any one that the 
banker did not give a consideration, valuable in the eye of the law, and 
sufficient to maintain the transfer of the check, when he made an abso- 
lute and unconditional contract with the depositor to pay his checks to 
the amount of the deposit.” 


In a note to the Virginia case of Fayette National Bank v. Sum- 
mers, 105 Va. 689, 54 S. E. 862, 7. L. R. A. (N. S.) 694, it is shown 
that, by the clear weight of authority, where a check or draft is taken 
for deposit and treated as cash, as distinguished from a deposit for col- 
lection, the relation of debtor and creditor is established at once between 
the depositor and the bank; the bank becoming the owner of the check 
or draft and the depositor the owner of the proceeds placed to his credit. 
To be sure, the general rule is that this result is prima facie only, and may 
be rebutted by proof showing that the parties contemplated a different 
relationship at the time of the deposit. But when nothing else appears 
than the mere fact of the deposit and the credit thereof as cash, which 
the depositor may withdraw at will, the law implies and establishes be- 
tween the bank and the depositor the relationship of vendor and purchaser 
as to the paper, and of creditor and debtor as to the proceeds thereof. 

The Virginia cases, so far as they have gone, appear to be substan- 
tially in accord with the result of the authorities as indicated above. 


In Fayette National Bank v. Summers, the court approved the fol- 
lowing instruction: 


“The court instructs the jury that, if they shall believe from the 
evidence that the plaintiff bank received the check which is the subject 
of this suit as a deposit to be treated as cash, and that such was the in- 
tention of the parties at the time the check was received and deposited, 
then title to said check passed to the bank at that time. But if the jury 
shall believe from the evidence that the parties intended that the bank 
should not receive said check as cash, but only as an agent for collection, 
then title to said check did not vest in the bank at the time of the deposit. 

“The court further tells the jury the question as to whether the par- 
ties intended the check when deposited to be treated as cash or merely 
for collection is one of fact for the jury, under all the facts and circum- 
stances proven in the case relating thereto and throwing light thereon.” 


It is true the court in that case thought there was enough evidence 
to carry to the jury the question of the intention of the parties, or, to ex- 
press it differently, enough evidence to justify the jury in finding that the 
prima facie presumption, to which we have referred, was rebutted; but 
the importance of the case in its application to the one in hand is that it 
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distinctly recognizes the practically universal doctrine that a deposit of 
a check or draft which the parties intend to be treated as cash, passes the 
title of the check or draft to the bank. 

It is interesting and pertinent to note that, in this case of Bank v. 
Summers, Judge Keith cited and quoted with approval the Alabama case 
of National Bank v. Miller, 77 Ala. 173, 54 Am. St. Rep. 50, which like- 
wise expressly recognized the same doctrine. 

The result of the decision of this court in Bank v. Summers, and of 
the Alabama case of Bank v. Miller, undoubtedly is that the question is 
one of intention of the parties, and both of these cases, as well as the 
other cases in Virginia and Alabama to which our attention has been di- 
rected, show a strong tendency to leave the question to the jury wherever 
there is any evidence to rebut the prima facie presumption that a cash 
deposit is intended to vest in the bank the title to the instrument pur- 
suant to which the cash deposit is made. None of the cases in either 
state, however, go far enough, as we construe them, to conflict with 
the general doctrine, overwhelmingly established by authority elsewhere, 
that the deposit of a check or draft as cash, in the absence of other evi- 
dence, passes title in the check or draft to the bank as a matter of law. 


In Greenburg National Bank v. Syer, 113 Va. 53, 73 S. E. 438, the 
same general rule is recognized. It was held there that— 


“if, when a draft is deposited in bank, it is the intention of both the de- 
positor and the bank that it shall be treated as cash, the title thereto passes 
to the bank ; but that if it was the intention of the parties that it should not 
be received as cash, but only for collection, * * * then the title does not 
pass to the bank.” 


It is contended, however, by the defendant in error, and so held 
by the lower court, that the contract between Covington and the bank 
must be interpreted, and the title of the bank to the proceeds accordingly 
determined, by the law of the state of Alabama. This proposition appears 
to be entirely sound and well settled. No question as to the right or 
liability of the drawee is involved. As between the drawer and the 
holder of the draft, the law of the place in which it was made determines 
the question of title to the proceeds, unless it appears that the parties had 
in contemplation the law of some other place as the proper law. As 
stated in Bigelow on Bills and Notes (2d Ed.) p. 281: 


“That question, it is clear, must be decided by the law of the state 
or country in which the bill was drawn, unless it appears that the law 
of some other country was contemplated.” 


See, also, to the same effect, Amsinck v. Rogers, 189 N. Y. 252, 82 
N. E. 134, 12 L. R. A. (N. S.) 875, 121 Am. St. Rep. 858, 12 Ann. Cas. 
450; Brownell v. Freese, 35 N. J. Law, 285, 10 Am. Rep. 239; Briggs v. 








342 THE BANKING LAW JOURNAL 






























Latham, 36 Kan. 255, 13 Pac. 393, 59 Am. Rep. 546; Hunt v. Standart, 
15 Ind. 33, 77 Am. Dec. 79; 3 R. C. L. p. 1142, § 357; 5 R. C. L. 964, 
965, § 47. 

As evidence of the law of the state of Alabama, the official reports 
of the cases of Josiah Morris v. Alabama Carbon Co., 139 Ala. 620, 36 
South. 764, and Stone River National Bank v. Lerman Milling Co., 9 Ala. 
App. 322, 63 South. 776, were introduced and used under a stipulation of 
counsel. 

A consideration of these cases leads us to the conclusion, fore- 
shadowed in what has already been said, that the law of Alabama is in 
accord with the law of Virginia and generally elsewhere. Both of the 
Alabama cases relied on clearly recognize the controlling distinction be- 
tween a deposit for collection and an unqualified and unconditional de- 
posit for credit treated as cash. In the one case the title remains in the 
depositor, and in the other it passes to the bank. 

In the case at bar counsel for defendant in error asked an officer of 
the bank, who was on the stand, this question: 


“Mr. Joseph, you don’t buy those checks or drafts? 


It is not your 
understanding that you buy them?” 





And the answer was: 


“It is my understanding that we buy them with recourse on the de- 
positor.” 



















We are the more ready to construe the law of Alabama as being the 
same as the law of Virginia because that construction is in accord with 
the great weight of authority elsewhere, and with the sound policy of pro- 
moting efficiency and preserving uniformity in the application and oper- 
ation of the Negotiable Instruments Law. The question of what is the 
law of another state is one of fact, but the interpretation of a foreign 
statute or judicial decision is a question of law. 10 R. C. L. § 319, p. 
1113; De Sobry v. De Laistre, 2 Har. J. (Md.) 191, 3 Am. Dec. 535. 
The case of Bank v. Miller, supra, cited by this court in Bank v. Sum- 
mers, supra, throws light upon the proper interpretation of the Alabama 
law, and while we may not resort to that case as evidence, because it was 
not introduced at the trial, we may look to it as an authoritative reposi- 
tory of legal principles for our guidance in the interpretation of the de- 
cisions which were introduced in evidence. That case, as already pointed 
out, is in line with the current of authority. 

On behalf of the defendant in error, stress is laid upon the fact that 
the bank officials testified that, in cases of this kind, they would always 
have recourse on the depositor if the drawee failed to pay the draft. 
That is not only true in this case, under the practice of the Montgomery 
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bank and its understanding with its customers, but it is true everywhere 
as a matter of law. The existence and recognition of such a right does 
not in any way affect the title of the bank to the paper in question. Bur- 
ton v. United States, supra; Ditch v. Western National Bank, supra; 
Michie on Banks and Banking, supra. 

Nor do we attach any importance to the form of the indorsement 
placed upon the draft by the Montgomery bank before forwarding the 
same to its correspondents for collection. That indorsement was as fol- 
lows: 

“The Fourth National Bank of Montgomery indorses this draft sole- 
ly for the purposes of collecting it, and does not, in receiving payment or 
otherwise, guarantee the title, possession, delivery, quantity, quality or 


other condition of the goods mentioned in the attached bill of lading and 
will not be responsible in any way therefor.” 


This was a precautionary measure which the bank had the right to 
adopt without affecting the contract between it and the depositor. As 
said by Mr. Justice Peckham in Burton v. United States, supra: 


“The forwarding of the check ‘for collection,’ as stated by Mr. Brice, 
was not a collection for defendant by the bank as his agent. It was sent 
forward to be paid and the Riggs Bank was its owner when sent.” 


It is manifest that the Montgomery bank, forwarding this draft as 
its own property, wished to protect itself against any question that might 
arise as to the title quantity or quality of the goods. Such questions do 
arise in cases where the title of the forwarding bank to the draft itself 
is undisputed. See 4 Va. Law Reg. 391; Brinkley & Co. v. Carlyle M. 
& G. Co., 6 Va. Law Reg. 778. 

Under the law, as applied to the facts of this case, we are of opinion 
that the Montgomery bank is entitled to the proceeds of the draft in ques- 
tion, and that the evidence is such that no verdict or judgment to the con- 
trary could be sustained. 

Reversed. 


TAXATION OF BANK STOCK IN NORTH 
CAROLINA. 


Planters’ Bank & Trust Company v. Town of pamieen, Supreme Court 
North Carolina, 102 S. E. Rep. 


Under the laws of North Carolina shares of stock in a state or 
national bank, belonging to a resident of the state, may be taxed by 
the city or town in which the bank is located, the same as other per- 
sonal property in the city or town, although the owner of the stock 
does not live within the corporate limits of the city or town. 
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Appeal from Superior Court, Robeson County; Allen, Judge. 

Action by the Planters’ Bank & Trust Company and others against 
the Town of Lumberton. Judgment for defendant, and plaintiffs appeal. 
Affirmed. 

This action was instituted upon an agreed statement of facts to de- 
termine the right of the defendant, town of Lumberton, to levy and col- 
lect, for municipal purposes, a tax upon the shares of stock of the plain- 
tiff banks owned by nonresidents of the town of Lumberton, but residents 
of the state of North Carolina. All of the plaintiff banks have paid, 
under protest, to the defendant, town of Lumberton, the taxes assessed 
by said defendant against the shares of their capital stock owned by 
nonresidents of the town of Lumberton, but residents of the state of 
North Carolina, and this action is brought on the part of the plaintiff 
banks and their stockholders who are nonresidents of the town of Lum- 
berton, but residents of the state of North Carolina, to recover the tax 
so paid under protest. Judgment was rendered denying the right of the 
plaintiffs to recover, and they excepted and appealed. 

Johnson & Johnson, L. R. Varser, and H. E. Stacy, all of Lumberton, 
for appellants. 


McIntyre, Lawrence & Proctor, of Lumberton, for appellee. 


ALLEN, J. The determination of the situs of personal property for 


purposes of taxation is addressed to the General Assembly, which may 
provide different rules for different kinds of property and change them 
from time to time, and when it has acted no consideration or expediency 
will authorize the courts to disregard the legislative will. Winston v. 
Salem, 131 N. C., 405, 42 S. E. 889. 


“The capital stock of a corporation is assessable to the corporation 
itself at its principal place of business. But shares of such stock, consid- 
ered as the property of their individual holders, are taxable to such hold- 
ers at their respective places of residence, in the absence of a statute to 
the contrary; but the situs of shares of corporate stock far purposes of 
taxation may properly be fixed by statute at the place where the cor- 
poration is domiciled.” 37 Cyc. 961. 


The question then presented by the appeal is whether the Legislature 
has said that shares of stock in banking corporations located in Lumber- 
ton held by persons residing in North Carolina, but outside of the corpor- 
ate limits of Lumberton, shall be subject to taxation as other personal 
property in that town. 

Prior to Machinery Act of 1919, c. 92, the policy of the state as de- 
clared in chapter 234, § 42, Laws 1917, required the banking institution 
to pay the state tax upon the shares of stock, and owners of the shares 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1088-1116. 
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to pay the county and municipal taxes thereon, the provision as to the 
latter being: 


“The residents of this state who are shareholders in any bank, 
banking association, or savings institution (whether state or national) 
shall list the number of their respective shares in the county, city, or town, 
precinct, or village where they reside, for the purposes of county, school 
and municipal taxation” 


—thus fixing the situs of the shares for the purpose of county, school, 
and municipal taxation at the residence of the owner. 

The act of 1917 was, however, changed in important particulars by 
chapter 92, § 42, Laws of 1919, the material parts of which are as follows: 


“The taxes imposed for state purposes upon the shares of stock in 
any bank, banking association, or savings institution (whether state or 
national) in this state shall be paid by the cashier of such bank, banking 
association, or savings institution, directly to the state treasurer. * * * 
Every such bank, banking association, or savings institution shall, during 
the month of May, list annually with the state tax commission, in the 
name of and for its shareholders, all the shares of its capital stock, wheth- 
er held by residents or nonresidents, at its market value on the first 
day of May. * * * The taxes so assessed upon the shares of any such 
bank, company or association shall be paid by the cashier, secretary, 
treasurer or proper accounting officer thereof, and in the same manner 
and at the same time as other taxes are required to be paid in such county, 
special school district or city; in default of such payment such cashier, 
secretary, treasurer or other accounting officer as well as such bank, com- 
pany or association shall be liable for such taxes, and in addition, for a 
sum equal to ten per centum thereof. Any taxes so paid upon any such 
shares may, with the interest thereon, be recovered from the owners there- 
of by the bank, company, association or officer paying them, or may be 
deducted from the dividends accruing on such shares. The taxation of 
shares of any such bank, banking association, or savings institution 
shall not be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of this state, whether such 
taxation is for state, county, school, or municipal purposes.” 


This last statute of 1919 is controlling in the present controversy, 
and, while it does not in express language change the situs of the shares 
of stock from the residence of the owner to the home of the bank, this is 
the only reasonable inference from its provisions. 

It omits entirely the requirement in the act of 1917 that the owner 
of the shares shall list them at the place of his residence, or at any other 
place, and imposes this duty on the cashier of the bank, who is required 
to pay the taxes, state, county, special, and municipal. 
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The purpose of the act is clear to require the bank to pay all taxes 
on the shares of stock where it is located, and to relieve the owner from 
listing or paying taxes thereon, except as he may be required to reimburse 
the bank. 

Affirmed. 


CRIMINAL LIABILITY FOR RECEIVING DEPOSIT 
WHEN BANK INSOLVENT. 


Buckley v. State, Supreme Court of Mississippi, 83 So. Rep. 403. 


Section 1169 of the Mississippi Code, 1906, makes it a crime 
for a bank director to receive a deposit, “having good reason to be- 
lieve that the bank was then and there imsolvent.” It is held that 
a director cannot be convicted under this statute upon evidence 
which merely shows that he was grossly negligent in the discharge 
of his duties as a director, without showing that his knowledge of 
the affairs of the bank was such as to cause him to have good 
reason to believe that the bank was insolvent. 


Appeal from Circuit Court, Wayne County; R. W. Heidelberg, 
Judge. 

M. W. Buckley was convicted of receiving a deposit having good 
reason to believe the bank insolvent, and he appeals. Reversed and 
rendered. 

SMITH, C. J. On January 24, 1914, the president of the Bank 
of Enterprise, which was then insolvent, and of which the appellant 
was a director in the bank without informing the depositor of the 
bank’s insolvency. Afterwards the appellant was indicted under 
section 1169, Code of 1906, for receiving the deposit “having good 
reason to believe that the bank was then and there insolvent,” and this 
appeal is from a conviction therefor. It will be unnecessary, and m 
fact would be difficult, to set forth the voluminous evidence on which 
the appellant was convicted, but it will be sufficient to say that, while it 
appears therefrom that the appellant was grossly negligent in the dis- 
charge of his duty as a director of the bank, a majority of the court 
is of the opinion that there is nothing in the evidence to warrant a 
finding that his knowledge of the affairs of the bank at the time the 
deposit was received was such as to cause him to have good reason to 
believe the bank to be insolvent; consequently the peremptory instruc- 
tion requested by him should have been given. 

Reversed and judgment here for the appellant. 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 311. 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By John E. Brady. 


(Editor’s Note: This is the second of pt pom of papers, presenting in 
question and answer form the law of and negotiable instru- 
ments. One of the series will be published a month hereafter. The 
questions. and answers, as given in this series, will form part of a 
book, now in the course of preparation, by Mr. W. R. Morehouse, 
Assistant Cashier of the Guaranty Trust & Savings Bank, Los Angeles 
Cali 1 In addition to questions of law Mr. Morehouse’s book will 
contain questions on bank practice, bank service, financial advertising 
and bank organization and management.) 


CONSIDERATION AND ACCOMMODATION PAPER. 
Questions 


lk. What does the term “consideration” mean when used in connec- 
tion with a negotiable instrument ? 

2. In general what consideration will support a negotiable instru- 
ment? 

3. The drawer of a check delivered it to the payee as a gift, but be- 


fore the payee collected it the drawer changed his mind and stopped pay- 
ment. Can the payee enforce the check against the drawer? 

4. The maker of a note delivered it to the payee. The payee gave 
no consideration for the note, but the note contained the words “value re- 
ceived.” The maker later refused to pay the note. Can the payee 
enforce it against him ? 

5. When the holder of a negotiable instrument brings action on it 
must he prove that value or consideration was given for it? 

6. Is the fact that no consideration was given for a negotiable instru- 
ment always a defense? 

7. Aand B exchange notes. A is insolvent and his note is, therefore, 
uncollectible. Is B’s note supported by a sufficient consideration? 

8. A signs a note as maker and delivers it in exchange for another 
note, which he later discovers is void because of usury. Is A’s note 
supported by a sufficient consideration? 

9. A man signed a note payable to his son and delivered it to the son. 
The note recited that it was given in consideration of the natural love and 
affection existing between the father and son. If the father later re- 
fuses to pay can the son enforce the note? 

10: After the statute of limitations had run against a claim the 
debtor gave the creditor his note for the amount of the debt. Can such a 
note be enforced by the creditor? 
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11. The maker of a note delivered it to the payee in payment of a 
claim against the maker’s son. Can the payee hold the maker on the note? 

12. A man made his note and delivered it to his wife in considera- 
tion of her agreement to withdraw all opposition to proceedings for di- 
vorce instituted by him. Can she enforce the note? 

13. A gave his note to B in payment of a debt and by mistake made 
the note for an amount greater than the amount due. Can B enforce the 
note? oe | 

14. What is accomodation paper? 

15. What is an accommodation party ? 

16. Is one who signs a note as surety an accommodation party? 

17. What is an accommodated party? 

18. A signed a note payable to X for $2500 and asked B to indorse 
it for accommodation. B refused to indorse for the full amount, but did 
indorse it in this manner: “Mr. X. Pay on within seven hundred and 
fifty dollars.” Is such a note valid? 

19. In general to whom is the accommodation party liable? 

20. A partner, without being authorized by the other members of the 
firm, signed the firm name on a note for accommodation. The note was 
negotiated to one who received it with knowledge of the accommodation 
character of the firm’s indorsement. Can he hold the firm liable on the 
note? 

21. A member of a firm, without being authorized by his partners, 
signed a note as maker in the name of the firm for the accommodation of 
the payee. The payee sold the note to one, who had no knowledge that 
the firm signature was for accommodation. Can the holder enforce it 
against the firm? 

22. The maker of a note presented it to a bank for discount. It was 
payable to the order of a partnership and the partnership indorsement was 
on the back of the note. The bank discounted it without asking any ques- 
tions. The partnership indorsed for accommodation, but the maker said 
nothing about this to the bank. Is the partnership liable on the note to 
the bank? 

23. Is accommodation paper executed by one partner with the con- 
sent of the others valid? 

24. A member of a firm, without the consent of his partners, signed 
the firm name to a note for accommodation. Can a holder for value of 
such note enforce it against the partner who signed? 

25. Has a corporation the power to execute accommodation paper ? 

26. Is a corporation liable on paper signed by it for accommodation 
where the paper is in the hands of a bona fide purchaser without notice 
of the accommodation character of the corporation’s signature? 

27. An agent was authorized by his principal to sign paper as maker 
or indorser for the principal in the regular course of business. Would 
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the principal be liable on a note signed by the agent in the principal’s name 
for accommodation? 

28. Can a married woman become liable as accommodation indorser? 

29. Can the party for whose benefit accommodation paper has been 
made enforce it against the accommodation party ? 

30. The president of a bank, who had borrowed more from the bank 
than the law permitted, persuaded a person to sign as maker a note pay- 
able to the bank, for the purpose of concealing the excessive loan from the 
bank examiner, it being understood that the maker would never be called 
upon to pay the note. Is the maker in any way liable? 

31. A signed a note as maker for the accommodation of B, the payee. 
A subsequent holder compelled A to pay the note. Has A any rights 
against B? 

32. Where the accommodation party has been compelled to pay the 
instrument what amount can he recover from the accommodated party? 

33. What steps must be taken to charge an accommodation drawer or 
indorser with liability? 

34. The maker of a note requested A and B to indorse for his ac- 
commodation, which they did. A indorsing first and B indorsing under 
A’s indorsement. B was compelled to take up the note. Has he any 
rights against A? 

35. The maker and indorser of a note both signed for accommoda- 
tion. The indorser was compelled to pay the note. Can he sue the ac- 
commodation maker without first exhausting collateral securities which he 
received from the accommodated party? 

36. A signed a note as maker for the accommodation of B, the payee. 
After maturity B sold the note for value to C. Can C enforce the note 
against A, the accommodation maker? 

37. Is an accommodation maker of a note discharged from liability by 
the fact that the holder extends the accommodated party’s time to pay, 
without the knowledge or consent of the maker? 

38. Does the surrender of collateral securing an accommodation note, 
without the consent of the accommodatation party, release the latter from 
liability ? 

Answers. 


1. The money, services, goods or other value given in exchange for 
the instrument. 

2. Any consideration which will support a simple contract is sufficient 
to support a negotiable instrument, or the transfer or indorsement of such 
an instrument. Negotiable Instruments Law, Sec. 51. 

_ 3. No; the check is not supported by a consideration and considera- 
tion is essential to the validity of an instrument as between the original 
parties. 
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4. No; in spite of the words “Value received” the maker can show, 
in an action by the payee, that no value was given for the note and: this is 
a good defense. 

S& No; there is a presumptiom that the instrument was issued for a 
valuable consideration. The burden is om the party sued to show that no 
consideration was in fact given. Negotiable Instruments: Law, Sec. 50. 

6& As between the immediate parties, that is as. betweem the maker 
and payee, or the drawer and drawee, it isa defense. It is also-a defense 
as against a Person whe is not a holder in due course. But when the im 
strument is in the hands of a halder in due course want of consideratian 
is not a defense. Negotiable Instruments Law, Sec. 54 

2. A’s note is a sufficient consideration for B’s note notwithstanding 
A’s insolvency. Rice v. Grange, 131 N. Y. 149. 

8. A void mote is not sufficient consideration. A is not liable on his 
note unless it gets into the hands of a holder im due course. Sweet v. 
Spence, 35 Barb. (N. ¥.): 44 

9. Love and affection is not a sufficient consideration to support a 
negotiable instrament and the son cannot enforce the note. Fink v. Cox, 
18 Johns. ¢N. Y¥.} 145. 

10. While a moral obligation is not generally regarded as a sufficient 
consideration, it has been held that a note given under the circumstances 
recited is. valid and binding. Fall v. Dial, 14 S. C. 247. 

It. Yes; a note or bill given im payment of a debt due from a third 
person to the payee is supported by a sufficient consideration and will bind 
the maker or drawer. Crombie v. MeGrath, 139 Mass. 550; 

12: The note is founded on an illegal consideration and: she cannot 
enforee it. Foley v. Speir, 100 N. Y¥. 552. 

13. He can enforce it for the armount actually due. Still v. Snow, 66 
Vt. 277. 

M4. Aceommodatiow paper is a bill of exchange or a promissory note, 
to which the acceptor, maker, drawer or indorser, as the case may be, has 
put his name without receiving value, for the purpose of accommodating 
by a loan of his credit same other person who is to provide for the bull or 
note when it falls due. Greenway v. Orthwein Grain Co., 85 Fed. Rep. 
536. 

15. An accommodation party is one who signs a negotiable instrument 
as maker, drawer, acceptor or indorser, without receiving value, for the 
purpose of lending his name to some other person as a means of credit. 
Negotiable Instruments Law, Sec. 55. 

16. No. Peoria Mfg. Co. v. Huff, 45 Neb. 7. 

17. An accommodated party is one to whom the credit of the accom- 
modation party is. loaned. 

18. It is a valid note for $750. Douglass v. Wilkinson, 17 Wend. 
(N. Y.) 431. 
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19. He is liable on the mstrument to a holder for value and he is 
liable notwithstanding the fact that such holder, at the time of taking the 
instrument, knew him to be only an accommodation party. Negotiable 
Instruments Law, Sec. 55. 

20. No; a partner has no implied authority to execute accommoda- 
tion paper in the name of the frm. Hendrie v. Berkowitz, 37 Cal. 113. 

21. Yes, if he is a tholder in due course. Edwards v. Thomas, 66 
Mo. 468. 

22. No; the fact that the note was payable to and indorsed by the 
partnership and in the possession of the maker was notice to the bank 
that ‘fhe indorsement was for accommodation. Mechanics Bank v. Barnes, 
86 Mich. 632. 

23. Yes. Salamanca First Nat. Barik v. Weston, 48 N. Y. Supp. 403. 

24. The partner who signed is liable individually, just as though he 
had signed his individual name. Silvers v. Foster, 9 Kans. 44. 

25. It is beyond the power of a corporation to execute accommodation 
paper and it is not liable on such paper to one who receives it with notice 
of the accommodation character of the corporation’s signature. Hall v. 
Auburn Turnpike Co., 27 Cal. 255. 

26. Yes. Webster v. Howe Machine Co., 54 ‘Conn. 394. 

27. The principal would not be liable except to a bona fide purchaser 
of the paper without notice. Bird v. Daggett, 97 Mass. 494. 

28. At common jaw a married woman could not become liable as an 
accommodation party, but by statute in some of the states she may now be- 
come liable in this manner. 

29. No; as between them there is no consideration, a fact which is 
always a defense between the immediate parties. Chicago Title Co. v. 
Brady, 165 Mo. 197. 

30. It has been held that such a note may be enforced against 
fhe maker by the bank. Bank of Dexter v. Simmons, Mo. 204 S. W. 
Rep. 837. 

31. A can recover the amount from B. Peale v. Addicks, 174 Pa. 
St. 543. 

32. The amount which he was compelled to pay and expenses 
legitimately incurred by reason of the accommodated party’s default. 
Thompson v. Taylor, 72 N. Y. 32. 

33. ‘The same steps as those required in the case of a drawer or 
indorser for value, namely, due presentment and notice of dishonor. 
Miser v. Trovinger, 7 Ohio St. 281. 

34. In the absence of any agreement between them B can ‘hold 
A for the full amount. As respects one another indorsers are pre- 
sumptively liable in the order in which they indorse, but evidence is 
admissible to show that as between or among themselves they have 
agreed otherwise. Negotiable Instruments Law, ‘Sec. 118. 
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35. Yes. Maffat v. Greene, 149 Mo. 48. 

36. It is generally held that one who purchases paper under such 
circumstances acquires only the rights of the party from whom he 
purchased it; C, therefore, cannot enforce the note against A. Coghlin 
v. May, 17 Cal. 515. 

37. No. Wolstenholme v. Smith, 34 Utah 300. 

38. The accommodation party is released to the extent of the 
value of the collateral surrendered. Drexel v. Pusey, Neb., 77 N. W. 
Rep. 351. 





EDWIN J. MERRILL ELECTED TRUST COMPANY PRESIDENT 


At a meeting of the Trustees of the New York Life Insurance and 
Trust Company, held recently, Edwin G. Merrill was elected President 
to succeed the late Walter Kerr. Mr. Merrill was for eight years Presi- 
dent of the Union Trust Company of New York prior to its consolidation 
with the Central Trust Company, and was Vice-Chairman and Vice Presi- 
dent of the Central Union Trust Company until December 31, 1919. 

The New York Life Insurance and Trust Company was founded in 
1830, and was the first financial institution to be organized with “Trust 
Company” as a part of its original title. It has always made a specialty 
of Personal Trusts, and during its whole existence of ninety years has 
built up an excellent reputation for efficiency in this business. There are 
a number of New York families who have had their property in trust 
with this company for four generations. The Trustees expect that the 
general scope of the Company’s business will be considerably broadened 
under Mr. Merrill’s administration, but it is nevertheless, stated that Mr. 
Merrill will continue to lay the most stress upon the Personal Trust 
business. 

It is a curious fact that for seventy years out of the ninety years of 
its existence, the Company had but two Presidents—David Thompson, who 
served for 25 years, 1846 to 1871, and Henry Parish, who served from 
1871 to 1915. 

The Company is still doing business at 52 Wall Street, New York, the 
original site upon which its business began in 1830. 


OWNERSHIP CERTIFICATE GUIDE 


A revised Ownership Certificate Guide for use in the preparation of 
income tax ownership certificates which are required to be attached to 
dividend coupons or checks of non-resident foreign corporations and in- 
terest coupons of corporations and foreign governments, has been issued by 
the National Bank of Commerce in New York. The guide reduces to 
tabular form the revised provisions of the income tax regulations regard- 
ing the collection of coupons. The form of ownership certificate required 
in each case and the manner in which it is to be filled out are shown at a 
glance. 

There are ten different classifications of owners and more than thirty 
different ways for filling in the ownership certificate returns, depending 
upon whether the bonds contain a tax free clause and whether they are 
issues of domestic or foreign corporations or foreign governments. The 
guide simplifies the work of filling out the certificate in all instances. 














This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise. requested. 





CONDUCT ED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION, 


In submitting a question it is essential that all the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the trans- 
action out of which the question arises. 


LOST CHECK 
California, May, 1920. 

Editor, Banking Law Journal: 

Dear Sir: As a subscriber to your Journal I am writing you to have 
you give us an opinion on a lost check, the circumstances are as follows: 

On December 10th, we mailed our correspondent The Bank of Cali- 
fornia, at San Francisco, a letter containing about 25 checks to be cred- 
ited to our account, through an error on the part of one of our clerks 
we did not discover that this letter was lost until we began to reconcile 
our account with the Bank of Calif, until the latter part of January; then 
through a misunderstanding the matter was not taken up to secure 
duplicates until about March Ist. 


We have secured duplicates of all the checks lost with the exception 
of one ($450.00) and this party who should make this loss good has not 
refused to do so but keeps putting us off for one reason or another. 

If we should begin legal proceedings against this party do you think 
we would have a good case against him. His check (original) was 
given on the F. & M. Nat. Bank of Hanford, Cal. 

Thanking you for any information you can give us we remain. 


Answer: A check given by a debtor to his creditor does not 
operate as an absolute payment. It is a conditional payment only 
until the check is collected. If payment of the check is refused 
when properly presented the holder may sue the drawer of the 
check in an action on the check or he may ignore the check and 
sue on the original indebtedness. 
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If a check is lost the Negotiable Instruments Law, which was 
adopted in California in 1917, provides that a copy of it may be 
protested. The provision reads: “When a bill (meaning a bill of 
exchange, which term includes a check) is lost or destroyed or is 
wrongfully detained from the person entitled to hold it, protest may 
be made on a copy or written particulars thereof.” 

In this case there is an unreasonable delay in presenting the 
check for payment. The rule is that where a check is not pre- 
sented within a reasonable time after its issuance the drawer is dis- 
charged from liability to the extent of any loss which he has suf- 
fered by reason of the delay. About the only way in which a 
drawer can suffer a loss in such case is where the bank on which 
the check is drawn fails before the check is presented and it appears 
that the check would have been paid if presented promptly. 


Where a check is lost the courts have the power to compel the 
giving of a duplicate. In some cases, however, they require the 
person asking for the check to give a bond to indemnify the drawer 
against any loss by being required to pay the original check to a 
holder in due course, especially where it appears that the check 
was payable to bearer or was indorsed in blank. 


AMERICAN TRADE MARKS ABROAD 


The Continental and Commercial Banks, Chicago, are distributing a 
booklet entitled “American Trade Marks Abroad.” The booklet should be 
of particular value to manufacturers who sell their products in foreign 
countries. It is for the information of those engaged in and contemplating 
foreign trade that the booklet was issued. Copies may be had by ad- 
dressing the New Business and Service Department, Continental and Com- 
mercial Banks, 208 South La Salle St., Chicago. 







DEN DANSKE LANDMANDSBANK STATEMENT 


The annual statement of Den Danske Landmandsbank, of Copenhagen, 
Denmark, dated December 31, 1919, has reached us, and makes an excellent 
showing for the year of 1919. The report indicates an increase in deposits over 
the 1918 statement of 54,000,000 kroner. The bank has total resources of 1,419,308,- 
674 kroner as against 1,155,475,239 kroner reported for 1918. The Landmandsbank 
is one of the leading and most progressive banks in Denmark. 


GUARANTY TRUST WINS ADVERTISING CUP 


The silver cup offered by Lewis E. Pierson, chairman of the board of the 
Irving National of New York City, has been awarded to the Guaranty Trust 
Company of New York for the best complete exhibit of financial advertising in 
the competitions held by the Financial Advertisers Association convention at 
Ind‘anapolis. 

The Irving National captured the first prize for the best single piece of 
advertising. The Irving, which had won first prize in the complete exh bit com- 


petitions at the tree previous conventions, was not a competitor for the prize 
this year. 
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GOPENHAGEN AS CENTER OF BALTIC TRADE 


The Liberty National Bank of New York City is issuing at regular 
intervals a paper entitled “Present Day Scandinavia,” the object of which 
is to bring about a closer bond of understanding between the Scandinavian 
Nations and the United States and to further develop mutually beneficial 
trade relations. 

In the issue for April contains the following observations on Copen- 
hagen as the center of Baltic trade. 

“During the past two years many forecasts have been made of the 
trade of the Baltic after the war, and much has been written on the re- 
spective advantages of Hamburg and Copenhagen as trade centers in com- 
parison with their relative position in 1913. There has also been an accumu- 


FINANCIAL DISTRICT, COPENHAGEN, 
DENMARK 


lation of evidence, says the Board of Trade Journal, that American traders 
were not long in recognizing the after-war importance of Copenhagen as a 
transit and distributing centre. 

Denmark has about 3,000,000 inhabitants, 1,000,000 of whom live in or 
about Copenhagen. Copenhagen, too, is the principal trading port for all 
Scandinavia. Many companies make Copenhagen their headquarters for all 
three countries. 

“Copenhagen, like Hamburg, is a free port with wharves and ware- 


houses where imported goods pay no duty and can be exported. Thus 
Copenhagen encourages foreign trade. 
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“Plans are being made for three American exhibitions in Copenhagen 
this spring, with some talk of consolidating them into one great fair. 

“The American Trade Commissioner at Copenhagen says that by com- 
bining with large Danish trading concerns that are already established in 
the Baltic, by working through Danish financial institutions, and by estab- 
lishing warehouses in Denmark where stocks of American commodities can 
be kept on hand to supply the market, American trade should be able to 
obtain an excellent foothold and be in a position to meet successfully com- 
petition in the future. 

“One of the largest automobile manufacturers in the United States 
after a careful investigation of all available locations, has decided that 
Copenhagen is the best place to establish an assembling plant, from which 
to supply all of the northern European markets. This concern expects to 
assemble automobiles at the rate of 30 or 40 per day at the start. The 
saving effected in freight charges and for handling will very materially re- 
duce the selling price of this particular American car, and will place it in 
a position to compete successfully with the cheaper class of European auto- 
mobiles. This plant will be erected within the free harbor limits. 

“Copenhagen also is the financial centre of Scandinavia and the Baltic, 
and a large portion of the foreign trade from this region is financed by 
the Danish banks, which have excellent connections and facilities for ob- 
taining information on political subjects and credit ratings. American 
bankers are working in close cooperation with them in getting acquainted 
with this trade territory. 


GUARANTY TRUST COMPANY’S RECENT APPOINTMENTS 


At a meeting of the Executive Committee of the Board of Directors of the 
Guaranty Trust Company of New York on May 13, the following appointments 
were made: F. W. Trabold, Assistant Vice-President; Herman Willer, Assistant 
Secretary; James E. Switzer, Assistant Treasurer; B. F. Nichols, Assistant Secre- 
tary; C. M. Marvin, Assistant Secretary; E. M. Hoffman, Assistant Manager, 
Foreign Department; E. B. McPherson, Assistant Manager, Overseas Service 
Department. . 

Mr. Trabold was born in East Orange, N. J., on November 15, 1886, and was 
educated in the public schools of that city. He entered the employ of the U. S. 
Mortgage and Trust Company in 1904, and remained there one year, after which 
he came to the Guaranty and to the Foreign Department, the staff of which at 
that time was composed of only ten members. Mr. Trabold had worked in every 
division of the Foreign Department up to April 13, 1916, when he became Assis- 
tant Manager. 

Mr. Willer was born in Milwaukee, Wisconsin, on June 7, 1881, and was 
educated in the public schools there. He began work in 1900 with the Chicago, 
Milwaukee and St. Paul Railroad as a ticket agent, remaining there until 1902, 
when he went to Chicago as secretary to the Chief Assistant General Passenger 
Agent of the New York Central System. In 1904 he was made Chief Clerk of 
the Passenger Traffic Department, and a year later came to New York as Chief 
Clerk of the Traffic Department, becoming Assistant to the Vice-President of the 
Traffic Department two years later. He held that position until January 1, 1918, 
when the railroads were taken over by the Government. He then becam Traffic 
Assistant to the Federal Manager of the New York Central Railroad. During the 
war he served as Traffic Advisor in the War Department, and also as Manager 
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of the Bituminous Coal Department of the U. S. Fuel Administration for the 
State of New York. He came to the New Business Department of the Guaranty 
in September, 1919. 

Mr. Switzer was born in St. Louis, Missouri, June 19, 1882, and was edu- 
cated at private schools and at Harvard University, from where he was graduated 
in 1904. He immediately entered the employ of the Wisconsin Steel Company 
in Chicago, and remained there three years. For the next two years he was 
engaged in the steel business elsewhere, and in 1909 went with Goldman, Sachs 
and Company of Chicago, where he continued until 1914, when the state of his 
health compelled him to give up active work. During the war, however, he 
worked for the Nation! Security League and the National War Savings Com- 
mittee. He came to the Guaranty and to the New Business Department in 
January, 1919. 


F. W. TRABOLD 
Assistant Vice-President Gugsenty Trust Company of New 
or 


Mr. Nichols was born on June 5, 1881, at Springfield, Massachusetts. He re- 
ceived his education in the common and public schools of that city. From 1898 
until 1905 he was employed by the Institution for Savings there, and for the next 
five years by the Five Cent Savings Bank, also in Springfield. He then joined the 
staff of the State Bank Commissioner in Boston. In 1913 he went to the American 
Trust Company of Boston as head of the New Business Department, and re- 
mained there until January, 1917, when he came to the Guaranty. Since December, 
1919, he has been head of the General New England Business Division. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks reported 
to the New York Clearing House for the week ending May 31, 1919 and June 5,1920: 


Loansand lLoansand_ Legal Net Legal Net 

Discounts Discounts Deposits Deposits 

Members of Federal Average Average Average Average 
Reserve Bank 1919 1920 1919 1920 


Bank of New York, N. B. A.... $52,164,000 $53,054,000 $37,459,000 $38,944,000 
Bank of the Manhattan Co.... 58,917,000 136,273,000 58,245,000 108,961,000 
Mechanics’ & Metals Nat. Bk.. 160,354,000 175,733,000 160,243,000 151,221,000 
Bank of America 31,369,000 58,313,000 25,208,000 55,863,000 
National City Bank 568,640,000 572,910,000 700,914,000 662,986,000 


Chemical National Bank...... 81,302,000 166,328,000 69,303,000 120,642,000 
Atlantic National Bank....... 17,092,000 20,660,000 15,931,000 18,183,000 
Nat. Butchers & Drovers Bk. .. 3,832,000 5,211,000 3,811,000 4,017,000 
American Exchange Nat. Bk... 109,568,000 126,328,000 101,110,000 105,216,000 
National Bank of Commerce... 377,588,000 339,962,000 286,180,000 284,128,000 


Pacific Bank , 17,770,000 25,232,000 17,650,000 24,548,000 
Chatham & Phenix Nat. Bk.... 114,403,000 128,137,000 102,398,000 121,664,000 
Hanover National Bank....... 126,566,000 130,437,000 124,858,000 136,336,000 
Metropolitan Bank 52,656,000 31,763,000 26,279,000 35,761,000 
Corn Exchange Bank......... 134,511,000 148,516,000 137,158,000 159,766,000 


Importers & Traders Nat. Bk.. 38,195,000 34,337,000 24,734,000 27,023,000 
National Park Bank 214,117,000 213,360,000 168,024,00 166,859,000 
East River Nat. Bank 8,450,000 11,836,000 9,058,000 12,078,000 
Second National Bank........ 21,083,000 22,689,000 16,993,000 18,942,000 
First National Bank 300,597,000 287,373,000 149,606,000 189,387,000 


Irving National Bank 122,622,000 198,051,000 124,587,000 196,040,000 
N. Y. County Nat. Bank 12,797,000 14,638,000 12,847,000 14,318,000 
Continental Bank 7,526,000 8,268,000 6,365,000 6,518,000 
Chase National Bank......... 334,634,000 404,256,000 307,120,000 322,827,000 
Fifth Avenue Bank 22,109,000 20,562,000 18,507,000 20,610,000 


Commercial Exchange Bank . .. 7,900,000 7,694,000 7,375,000 7,731,000 
Commonwealth Bank 8,999,000 9,072,000 8,541,000 9,365,000 
Lincoln National Bank 16,593,000 17,966,000 15,628,000 18,293,000 
Garfield National Bank....... 14,811,000 15,146,000 13,290,000 14,904,000 
Fifth National Bank 8,055,000 15,228,000 8,187,000 13,660,000 


Seaboard National Bank...... 53,727,000 50,291,000 49,592,000 47,355,060 
Liberty National Bank 81,472,000 85,356,000 63,608,000 83,558,000 
N. Y. Produce Exch. Bk....... 24,664,000 26,789,000 25,966,000 30,622,000 
Coal and Iron Nat. Bank...... 23,098,000 25,543,000 13,530,000 15,762,000 
Union Exchange Nat. Bank.... 17,217,000 21,381,000 19,043,000 20,983,000 


Nassau Nat. Bank, Bklyn...... 17,069,000 17,982,000 11,264,000 14,682,000 
Columbia Bank........ eke 16,484,000 24,062,000 15,911,000 22,459,000 


State Banks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank 17,296,000 19,167,000 17,152,000 19,860,000 
Bowery Bank 5,699,000 5,480,000 5,372,000 5,452,000 
State Bank 49,367,000 69,315,000 47,449,000 67,322,000 





